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To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  initiated  a  research 
project  on  family  law.  The  function  of  the  project  was  to  analyse  the 
existing  law  affecting  all  areas  of  family  relations  within  the  legislative 
competence  of  the  Provincial  Legislature,  to  evaluate  the  adequacy 
of  those  laws  in  view  of  changed  economic  and  social  conditions  pertain- 
ing to  the  family,  to  state  the  basic  principles  required  for  a  modern 
code  of  family  law  in  Ontario  and  to  suggest  remedial  legislation  to 
establish  such  a  code. 

The  fifth  volume  of  the  Study,  prepared  by  the  research  team  and 
released  to  the  public  in  1968  for  consideration  and  comment,  dealt 
with  the  engagement  to  marry,  the  common  law  action  for  breach  of 
promise  to  marry,  and  the  law  governing  the  solemnization  of  marriage 
within  the  province. 

The  Commission  now  submits  its  Report  respecting  these  subjects. 
This  is  the  second  of  a  series  of  reports  which  we  will  submit  arising  out 
of  our  work  in  the  Family  Law  Project. 
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CHAPTER  I 

THE  ENGAGEMENT  TO  MARRY 


S  U  M  MARY 

1.  General 

2.  The  Action  for  Breach  of  Promise 

3.  A  Specialized  Use  of  the  Action  for 
Breach  of  Promise:     Shaw  v.  Shaw 

4.  Conclusions  Respecting  the  Action  for 
Breach  of  Promise 

5.  Gifts   in   Contemplation   of   Marriage 


1.     General 

An  engagement  to  marry  is  a  contract  under  the  common  law. 
Breaking  an  engagement  is  not  only  the  termination  of  a  social  relation- 
ship but  may  also  be  a  breach  of  contract  giving  rise  to  an  action  for 
damages.  The  parties  to  an  engagement  rarely  have  any  particular 
intent  to  create  a  legal  relationship  and  probably  are  unaware  in  most 
cases  that  they  are  doing  so.  The  legal  aspects  of  the  arrangement 
by  which  two  persons  agree  to  marry,  far  from  being  responses  of  the 
modern  law  to  felt  social  needs  or  community  expectations,  are  rather 
an  inheritance  dating  back  as  far  as  pre-feudal  England,  where  betrothal 
was  viewed  in  Anglo-Saxon  law  as  a  "sale  by  the  woman's  kinsfolk  of 
the  jurisdiction  or  guardianship  over  her  ...  to  the  prospective 
husband."1 

Regulation  of  the  incidents  of  marriage  was  predominantly  a 
matter  for  the  ecclesiastical  courts  until  the  seventeenth  century. 
The  common  law  formally  recognized  the  contractual  nature  of  the 
engagement  when  it  first  allowed  an  action  for  breach  of  promise  in 
1638. 2  Under  the  social  conditions  that  had  developed  to  that  date, 
particularly  in  the  wealthier  and  therefore  the  more  influential  classes, 
marriage  was  often  seen  as  primarily  a  means  for  "advancement", 
for  the  transfer  and  settlement  of  property  and  for  the  creation  of 
dynastic  alliances.  The  parties  to  a  marriage,  especially  the  women, 
in  many  cases  could  be  said  to  have  been  mere  objects  being  manipulated 

^lucknett,  A    Concise  History  of  the  Common  Law  (5th  ed.,   1956),  628. 

2Stretch  v.  Parker  ( 1638),  1  Rolle's  Abr.  22,  pi.  20.      In  the  rare  case  where  a  promise 

to  marry  has  been  obtained  by  fraud,  the  action  of  deceit  is  available.     See  U'idgery 

v.  Dudley  (1913),  4  O.W.N.  733. 

[7] 
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in  the  pursuit  of  social,  economic  and  political  ends  which  are  far  removed 
from  the  usual  spectrum  of  interests  and  values  that  characterize  the 
decision  to  marry  in  twentieth  century  Ontario.  The  common  law  of 
England,  aided  by  certain  ecclesiastical  doctrines  of  marriage,  both 
reflected  and  reinforced  the  idea  that  marriage  centred  around  contract 
and  property  as  much  as  it  did  around  mutual  affection  and  respect.3 
Entering  into  a  marriage  in  which  familial,  economic  and  quasi-political 
considerations  were  paramount  was  in  the  seventeenth  century  hardly 
less  respectable  than  contracting  for  good  employment  today,  and  was 
often  done  for  much  the  same  reasons.  It  is  not  surprising  to  find 
that  the  engagement  became  a  contract  almost  as  soon  as  the  King's 
courts  provided  the  means  for  protecting  related  expectations  of  this 
nature  through  the  development  of  the  doctrine  of  assumpsit.  Perhaps 
the  most  appropriate  means  for  appreciating  the  temper  of  the  times  in 
which  the  engagement  was  discovered  to  be  a  contract  is  by  letting  the 
words  of  the  seventeenth  century  speak  for  themselves:4 

Upon  non  assumpsit  pleaded,  the  cause  was  tried  at  the  assizes 
in  Norfolk,  and  there  was  a  verdict  for  the  plaintiff  for  £400  damages, 
the  woman  being  worth  £3000  when  the  plaintiff  courted  her  and 
afterwards  by  the  death  of  her  brother  worth  double  that  sum. 

Although  our  law  has  moved  away  from  the  notion  that  a  woman  either 
could  or  should  be  evaluated  like  a  chattel,  the  other  aspect  of  this 
case  —  that  is,  the  conceptual  view  of  the  engagement  as  a  legal  relation- 
ship connoting  consequences  which  most  appropriately  call  for  adjust- 
ment in  courts  —  has  continued  to  the  present  day.  An  engagement 
to  marry  may  deal  with  a  subject  matter  which  makes  it  unique  among 
contracts,  but  it  is  none  the  less  a  contract,  and  has  been  one  for  almost 
three  and  a  half  centuries. 

The  contract  to  marry  may  be  oral  or  written.  Although  an 
engagement  was  held  not  to  be  a  "contract  upon  consideration  of 
marriage"  which,  to  be  enforceable,  had  to  be  either  in  writing  or 
evidenced  by  a  sufficient  memorandum  under  the  original  English 
Statute  of  Frauds?  it  is  today  governed  by  The  Statute  of  Frauds,  like 
any  other  contract,  if  it  is  not  to  be  performed  within  a  year.6 

An  infant  may  contract  to  marry,  but  it  is  a  voidable  contract. 
No  action  may  be  brought  against  the  infant  during  minority,  nor 
after  he  comes  of  age  unless  he  ratifies  the  contract  within  a  reasonable 
time  after  reaching  majority.7  A  contract  to  marry  is  enforceable  by 
an  infant  against  an  adult,8  even  though  the  infant  is  not  bound.9 

3For  a  brief  elaboration  of  this  theme,  see  Report  of  the  Ontario  Law  Reform  Com- 
mission on  Family  Law,  Part  I:  Torts  (1969),  pp.  11-12. 

^Harrison  v.  Cage  et  ux.  (1697-98),  Carthew  467,  90  E.R.  870  (emphasis  added). 
Cf.  Holcroft  v.  Dickerson  (1672),  Carter  233,  124  E.R.  933  (emphasis  added): 
"Marriage  to  a  woman  especially  is  an  advancement  ....  Loss  of  matrimony 
is  a  temporal  loss." 

5Feinsinger,  Legislative  Attack  on  "Heart  Balm",  33  Mich.  L.  Rev.  979,  at  p.  981 
(1935). 

*The  Statute  of  Frauds,  R.S.O.  1960,  c.  381,  s.  4. 

7By  s.  7  of  The  Statute  of  Frauds,  this  ratification  must  be  in  writing. 

sparks  v.  Maybee  (1853),  2  U.C.C.P.  257;  Smith  v.  Jamieson  (1889),  17  O.R.  626. 

molt  v.  Ward  (1732),  2  Str.  937,  93  E.R.  954. 


A  promise  to  marry  made  by  a  party  who  is  already  married  is 
void,  being  contrary  to  public  policy.10  It  a  decree  nisi  has  been  granted, 
a  promise  to  marry  after  the  decree  absolute  is  valid,  and  may  form  the 
basis  for  an  engagement  contract.11 

A  promise  to  marry  may  be  made  so  as  to  be  conditional  upon  the 
happening  of  some  future  event,12  or  upon  the  conduct  of  the  other 
party  to  the  engagement.13  A  promise  to  marry  if  the  promisor  is 
free  to  do  so  by  obtaining  a  divorce,  or  a  promise  to  marry  after  the 
dissolution  of  the  promisor's  existing  marriage  through  the  death  of 
his  spouse,  cannot  be  a  valid  conditional  promise.14 

These  then,  very  briefly,  form  the  major  outlines  of  the  shape 
given  by  the  courts  since  the  seventeenth  century  to  the  status  of 
engagement  as  a  contract.  This  collection  of  rules  and  policies  serves 
to  define,  legally,  what  an  engagement  contract  is,  but,  once  having 
arrived  at  this  point,  the  question  is  presented  as  to  whether  this  body 
of  law  has  any  particular  value  which  conduces  towards  its  perpetuation. 
Much  of  what  has  been  done  in  the  courts  is  simply  a  matter  of  logic. 
Once  the  premise  is  accepted  that  mutual  promises  to  marry  constitute 
a  contract,  then  it  is  not  surprising  to  expect  to  find  a  rather  elaborate 
system  of  jurisprudence  surrounding  this  type  of  contract  in  relation 
to  infants,  in  relation  to  The  Statute  of  Frauds,  in  relation  to  conditional 
promises,  and  so  on.  The  existence  of  so  much  evidence  of  judicial 
labour  does  not  in  itself  show  any  need  for  judicial  ordering  of  the  relation- 
ship between  persons  planning  to  marry.  If  anything,  the  body  of  law 
in  this  area  simply  shows  that  once  any  human  relationship  is  made  in 
some  sense  obligatory  by  the  state,  then  the  mechanisms  of  the  state 
through  which  disputes  arising  out  of  such  relationships  are  resolved 
will  be  invoked  by  those  involved. 

It  should  be  pointed  out  that  the  common  law  courts  in  1638  were 
by  no  means  compelled  to  declare  that  the  engagement  relationship 
was  contractual  in  nature.  It  could  have  been  legitimately  held  that 
to  adopt  such  a  course  of  action  would  have  been  contrary  to  sound 
public  policy.  Under  the  circumstances  as  they  then  existed  relating 
to  the  status  of  women  and  the  nature  of  marriage,  and  as  they  continued 
to  exist  for  several  centuries  thereafter,  it  is  probable  that  the  formalism 
demonstrated  by  placing  the  tag  of  "contract"  upon  the  engagement 
was,  on  balance,  a  useful  means  for  dealing  with  those  affairs  which 
community  expectations,  particularly  those  relating  to  money  and 
property,  attached  to  the  preliminary  stages  of  marrying. 

The  interest  in  protection  and  improvement  of  status,  in  its  non- 
legal  sense,  was  most  certainly  a  major  force  in  this  development  of  the 
common    law.     While   status   is   still   a   very   important   factor   in    the 

lQSheehan  v.  Mercantile  Trust  Co.  (1920),  46  O.L.R.  581;  Tschcheidse  v.  Tschcheidse 

(1964),  41   D.L.R.  (2d)  138;  Wilson  v.  Carnley,  [1908]   1   K.B.  729. 
"Fender  v.  St.  John  Mildmay,  [1938]  A.C.  1 ;  Psattis  v.  Schultz  (1848),  76  C.L.R.  547. 
12See,  e.g.,  McKeown  v.  Van  Hoorde,  [1924]  2  D.L.R.  968  (promise  conditional  upon 

future  consent  of  a  parent). 
13See,  e.g.,  Setter  v.  Funk  (1914),  32  O.L.R.  99  (promise  conditional  upon  promisee's 

undertaking  to  refrain  from  intoxicants  thereafter). 
"Caulfield  v.  Arnold,  [1925]    1  W.W.R.  664;  Prevort  v.  Wood  (1904-05),  21  T.L.R. 

684. 
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decision  to  marry,  this  particular  quality  is  susceptible  to  so  many 
forms  of  measurement  in  a  modern  pluralistic  society  that  concepts 
which  were  developed,  at  least  in  part,  to  protect  the  status  claims  of  the 
vanished  aristocracy  of  a  bygone  era  seem  somewhat  anachronistic 
today.  One  finds  few  acknowledged  advocates  of  these  ruder  views  of 
marriage  and  its  purposes,  or  persons  who  would  afford  the  values 
reflected  therein  very  much  comparative  weight.  The  legal  rules  which 
once  served  to  accommodate  human  relationships  which  were  to  a 
considerable  extent  defined  in  these  terms  have,  in  the  nature  of  law, 
survived  well  beyond  the  needs  that  they  were  created  to  serve. 

2.     The  Action  for  Breach  of  Promise 

The  engagement,  being  a  contract,  is  governed  by  the  same  general 
principles  of  law  as  most  other  contracts.  Under  this  doctrine,  therefore, 
the  engagement  cannot  legally  be  viewed  as  a  period  during  which  each 
party  is  free  to  examine  his  or  her  prospects  in  light  of  the  totality  of 
considerations  that  arise  in  relation  to  the  couple's  compatibility, 
mutual  affection  or  suitability  for  a  future  marriage.  The  law,  unlike 
the  understandings  of  the  community,  has  developed  without  any  very 
special  regard  for  the  varied  purposes  served  by  an  engagement  to  marry. 
The  assumption  is  that  the  agreement,  once  made,  is  to  be  carried  out. 
Any  correspondence  beyond  this  between  the  legal  and  the  social  pur- 
poses of  an  engagement  should,  strictly  speaking,  be  ascertained  by  a 
reference  to  those  matters  for  which  the  law  allows  a  unilateral  termina- 
tion of  the  contract  without  penalty.  Like  all  other  contracts,  an 
engagement  may  be  terminated  before  the  date  set  for  performance 
by  mutual  consent.  However,  because  this  body  of  law  is  in  the  context 
of  contracts,  the  well-established  historical  bias  of  the  common  law  in 
favour  of  the  shrewd  trader  applies  almost  without  distinction.  In 
an  engagement  to  marry,  as  in  a  sale  of  commodities,  the  legal  emphasis 
has  been  on  protecting  the  bargain  once  the  agreement  has  been  reached, 
even  though  one  of  the  parties  later  realizes  to  his  or  her  discomfiture 
that  he  or  she  has  not  done  as  well  as  was  originally  thought.  The  sub- 
category into  which  engagement  contracts  are  placed,  and  which  allows 
the  law  to  avoid  dealing  with  most  of  the  intangible  issues  of  substance 
that  are  of  primary  concern  to  the  engaged  couple,  is  perhaps  the  best 
explanation  of  the  unsuitability  of  the  classification  of  such  arrangements 
as  contracts:  in  the  eye  of  the  law,  an  engagement  is  an  "arms-length 
transaction". 

No  useful  purpose  would  be  served  by  any  elaborate  restatement 
of  the  law  surrounding  the  breach  of  promise  suit.  Those  manifesta- 
tions of  human  conduct  which  accompany  the  termination  of  an  engage- 
ment prior  to  marriage  that  have  been  brought  before  the  courts  have 
been  classified  under  one  or  another  of  the  standard  heads  of  contract. 
Thus,  if  one  party  makes  it  clear  that  he  does  not  intend  to  go  through 
with  the  marriage,  this  is  an  anticipatory  breach;  if  one  party  marries 
a  third  person  prior  to  the  contractual  date,  the  law  relating  to  im- 
possibility of  performance  is  involved.  There  is  an  implied  warranty 
that  each  party  is  free  to  marry,  fraudulent  misrepresentation  can  vitiate 
the  contract,  the  contractual  provisions  of  The  Statute  of  Limitations 
apply  to  an  action  on  the  promise,  and  so  on. 
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It  is,  however,  quite  useful  to  examine  the  treatment  by  the  courts 
of  the  engagement  contract  as  the  first  step  towards  a  relationship 
that  is  one  of  central  human  importance.  This  involves  a  consideration 
of  the  grounds  upon  which  the  agreement  may  be  terminated  other 
than  on  a  consensual  basis.  The  Commission  proceeds  upon  the  basic 
assumptions  that  the  stability  of  the  marital  union  is  and  will  continue 
to  be  of  vital  importance  to  Canadian  society,  and  that  in  dealing  with 
the  question  of  what  public  policy  should  surround  the  institution  of 
marriage,  primacy  should  be  granted  wherever  possible  to  an  apprecia- 
tion of  marriage  as  a  relationship  between  people  rather  than  as  a 
relationship  between  legal  propositions  deducted  from  premises  arrived 
at  in  centuries  past.  In  the  view  of  the  Commission,  the  present  policy 
of  the  law  in  relation  to  the  engagement  to  marry  neither  conduces 
toward  marital  stability  nor  illustrates  any  particular  concern  with  the 
basic  fact  that  one  party  can  and  often  does  realize  that  to  pursue  the 
relationship  to  its  culmination  in  marriage  can  be  a  serious  mistake 
promising  individual  and  mutual  misfortune,  sometimes  of  tragic 
proportions.  The  present  law,  logical  though  it  is,  tends  to  view  the 
engagement  in  abstract  isolation  rather  than  as  a  step  in  a  process  through 
which  the  society  perpetuates  and  transmits  its  culture  and  attempts 
as  far  as  possible  to  ensure  individual  and  collective  happiness. 

The  general  defences  in  a  breach  of  promise  action  are  the  same 
as  those  in  ordinary  suits  for  breach  of  contract:  incapacity  (infancy 
or  insanity),  misrepresentation,  undue  influence,  illegality  of  contract, 
release  and  discharge  by  agreement. 

Some  unique  defences  are  available  in  this  action,  but  they  by 
no  means  cover  all  the  circumstances  that  are  viewed  today  as  acceptable 
social  reasons  for  terminating  an  engagement.  In  general  these  involve 
some  concealment  of  facts  about  the  plaintiff  affecting  the  quality  of 
the  relationship  between  the  parties.  The  discovery  of  the  following 
facts  has  been  found  to  afford  a  good  defence:  that  the  plaintiff  was  a 
loose  and  immoral  woman  and  pregnant  by  a  man  other  than  the 
defendant;15  that  the  plaintiff  had  an  illegitimate  child  twelve  years 
before;16  that  the  plaintiff  was  a  man  of  bad  character;17  that  the  plaintiff 
was  a  man  of  violent  and  uncontrollable  temper  and  threatened  to 
mistreat  the  defendant18  (but  gross  behaviour  alone  may  not  itself 
always  amount  to  a  breach);19  and  that  the  plaintiff  was  suffering  from 
tuberculosis.20 

Unchastity  in  a  woman  or  the  past  immoral  conduct  of  a  man  is 
probably  no  longer  a  defence,  standing  by  itself.21  A  condition  of 
insanity  that  had  existed  prior  to  the  promise,  and  was  unknown  to 
the  defendant  is  no  defence,  so  long  as  the  plaintiff  was  sane  at  the  time 
of  the  promise.22  Supervening  insanity,  however,  of  either  plaintiff 
or  defendant,  preventing  performance  of  the  contract,  is  a  good  defence.23 

^Irving  v.  Greenwood  (1824),  1  Car.  &  P.  350,  171  E.R.  1226. 

™Bench  v.  Merrick  (1844),  1  Car.  &  K.  463,  174  E.R.  893. 

"Baddeley  v.  Mortlock  (1816),  Holt  151,  171  E.R.  195. 

™Leeds  v.  Cook  (1803),  4  Esp.  256,  170  E.R.  711. 

™Rose  v.  Chadwirk  (1924),  55  O.L.R.  41. 

20 Jefferson  v.  Paskell,  [1916]  1  K.B.  57. 

21Gunn  v.  Barr,  [1926]  1  W.W.R.  324,  esp.  at  330. 

"Baker  v.  Cartwright  (1861),  10  C.B.N.S.  124. 

™Liddell  v.  Easton's  Trustees,  [1907]  S.C.  154;  Jefferson  v.  Paskell,  [1916]  1  K.B.  57. 


12 

These  matters  represent,  insofar  as  the  shape  of  the  law  can  be  said 
to  speak  to  such  things,  a  brief  resume  of  the  totality  of  reasons  that 
our  society  finds  to  be  acceptable  excuses  for  failing  to  go  through  with 
a  planned  marriage.  Most  stem  from  the  nineteenth  century,  and,  in 
many  respects  they  are  narrower  than  the  present  grounds  for  dissolution 
of  a  marriage.24  It  is  a  commonplace  that  the  defences  in  a  breach 
of  promise  action,  in  addition  to  being  narrow  in  themselves,  have  also 
been  traditionally  narrowly  construed.25 

The  measure  of  damages  in  a  breach  of  promise  action  is  more  akin 
to  tort  than  to  contract.  A  successful  plaintiff  may  recover  for  the 
loss  of  marriage,26  including  the  loss  of  potential  social  position  and  the 
loss  of  the  opportunity  for  support  and  maintenance;  for  the  injury 
to  feelings;27  and  for  special  damages  affecting  property.28 

3.  A  Specialized  Use  of  the  Action   for   Breach  of   Promise: 
Shaw  v.  Shaw 

The  case  of  Shaw  v.  Shaw29  showed  an  unusual  aspect  of  the  breach 
of  promise  action,  wherein  the  plaintiff  had  gone  through  a  form  of 
marriage  with  a  man  who,  unknown  to  her,  had  another  wife  living  at 
the  time.  The  second  "marriage"  was  therefore  void.  Following  the 
man's  death,  the  plaintiff,  being  unable  to  claim  against  the  estate  as 
a  widow,  sued  for  breach  of  promise  to  marry.  She  recovered  in  damages 
an  equivalent  amount  to  that  which  she  would  have  been  entitled  as  a 
widow,  on  the  novel  theory  that  there  was  a  continuing  breach  of  an 
implied  warranty  by  the  deceased,  up  until  the  day  of  his  death,  that 
he  was  free  to  marry.  Although  the  original  mutual  exchange  of 
promises  had  occurred  more  than  six  years  prior  to  the  commencement 
of  the  action,  the  concept  of  continuing  warranty  allowed  the  plaintiff  to 
avoid  the  apparent  bar  posed  by  the  Limitations  Act. 

4.  Conclusions  Respecting  the  Action  for  Breach  of  Promise 

The  action  for  breach  of  promise  of  marriage  has  been  the  object 
of  much  criticism  in  many  jurisdictions.  It  is  apparent  to  the  Com- 
mission that,  by  contemporary  social  standards,  the  action  is  an  anach- 
ronism. Further,  it  imports  the  doctrine  of  contract  into  what  is 
essentially  a  non-contractual  situation.  A  decision  to  enter  into  an 
engagement  should  not  be  held  to  be  an  arrangement  creating  a  con- 
sensual legal  relation.  Regardless  of  the  dictates  of  the  law,  the  matter 
of  becoming  legally  bound  in  marriage  is  obviously  the  question  of 
substance  in  the  minds  of  the  couple  that  is  to  be  answered  during  the 
period  of  engagement,  rather  than  being  a  settled  consequence  of  the 
exchange  of  promises  to  become  so  bound  in  the  future.  Their  individual 
judgment  in  every  case  should  be  left  to  operate  in  relation  to  this 
important  decision  free  from  any  suggestion  of  legal  coercion. 

24See  the  Divorce  Act,  Stat.  Can.,  c.  24,  ss.  3  and  4  (1967-68). 

25See  generally  Feinsinger,  supra,  note  5. 

26See,  e.g.,  Lafayette  v.  Vignon,  [1928]  2  W.W.R.  506;  Dickie  v.  Curtis  (1920),  17 
O.W.N.  494;  Morris  v.  Churchward  (1913),  4  O.W.N.  1008;  Dunhill  v.  Wallroch 
(1951),  95  Sol.  J.  451;  Quirk  v.  Thomas,  [1916]   1  K.B.  516. 

27See,  e.g.,  Morris  v.  Churchward  (1913),  4  O.W.N.  1008;  Beny  v.  DaCosta  (1866), 
L.R.  1,  C.P.  331. 

28See,'e.g.,  Shaw  v.  Shaw,  [1954]  2  All  E.R.  638. 

™Shaw  v.  Shaw,  [1954]  2  All  E.R.  638. 
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A  view  that  differs  radically  from  the  common  law  doctrine  on  the 
termination  of  an  engagement  is  held  by  the  behavioral  scientists:30 

The  professional  sociologists  tell  us  that  the  breaching  of  an  engage- 
ment is  thoroughly  justified  by  the  discovery  that  the  parties  to 
it  are  ill-suited  and  that  even  when  there  is  persistent  uncertainty 
in  the  mind  of  either  the  man  or  the  woman  about  the  ultimate 
success  of  the  marriage,  the  engagement  should  be  broken  in  order 
that  each  may  be  free  to  remain  single  or  enter  a  more  promising 
union. 

The  Commission  accepts  this  reasoning. 

The  breach  of  promise  action  has  been  abolished  by  fifteen  states31 
in  the  United  States.  Its  abolition  has  been  recently  recommended 
in  the  United  Kingdom  by  the  Law  Commission,32  in  New  Zealand  by 
the  Torts  and  General  Law  Reform  Commission,33  and  in  Newfoundland 
by  the  Family  Law  Study.34  The  motivation  behind  these  legislative 
reforms  is  well  summed  up  in  the  words  of  one  commentator  on  this 
trend  :35 

The  underlying  explanation  is  probably  a  realization  of  the  failure 
of  these  actions  to  accomplish  their  original  social  purposes,  and 
their  non-conformity  with  changing  mores  concerning  sex  morality, 
the  status  of  women,  and  the  functions  of  the  family. 

Adding  to  the  impetus  for  reform  in  this  area  has  been  a  recognition 
of  the  fact  that  the  action  can  be  used  as  an  instrument  of  oppression 
at  the  behest  of  an  unscrupulous  plaintiff.  Both  the  United  Kingdom 
and  the  New  Zealand  Reports  referred  to  above  mention  this  aspect 
of  the  actions.  The  Legislative  Council  of  the  State  of  Wisconsin 
reported  that  the  action  "sanctions  conduct  that  borders  on  extortion".36 
The  Wyoming  statute  abolishing  the  action  refers  to  "grave  abuses, 
causing  extreme  annoyance,  embarrassment,  humiliation  and  pecuniary 
damage  to  many  persons  wholly  innocent  ....  [S]uch  remedies 
...  in  many  cases  having  resulted  in  the  perpetration  of  frauds  .   .  .  .  "37 

The  experience  in  the  United  States  with  the  breach  of  promise 
suit  has  been  that  settlements  out  of  court  "exceed  verdicts  ten  to  one, 
perhaps  one  hundred  to  one  ..."  and  that  "men,  even  with  a  complete 
defence,  will  not  stand  trial,  for  the  publicity  incident  thereto  spells 
financial  ruin  and  social  ostracism".38     Most  of  the  states  that  have 


30BrockeIbank,  The  Nature  of  the  Promise  to  Marry  —  A  Study  in  Comparative  Law 
41  111.  L.  Rev.  1,  199(1946-47). 

zlI.e.,  Alabama,  California,  Colorado,  Florida,  Indiana,  Maine,  Maryland,  Mas- 
sachusetts, Michigan,  Nevada,  New  Hampshire,  New  Jersey,  New  York,  Penn- 
sylvania and  Wyoming. 

321969  Law  Com.  No.  26,  Breach  of  Promise  of  Marriage. 

33Report  of  the  Torts  and  General  Law  Reform  Commission  of  New  Zealand, 
February,  1968,  Miscellaneous  Actions. 

•^Report  of  the  Newfoundland  Family  Law  Study,  Project  VII,  Marriage,  July, 
1969,  Final  Report. 

35Feinsinger,  supra,  note  5. 

36V,  General  Report,  Wisconsin  Legislative  Council,  1951,  Bill  No.  151 A  at  p.  70. 

37Wyoming  Stat.  Sec.  1-728,  quoted  in  Lay,  The  Origin  of  Breach  of  Promise  and  its 
Application  in  Kentucky,  (1962)  2  J.  Family  L.   174,  184. 

wBrockelbank,  supra,  note  30. 
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abolished  the  action  for  breach  of  promise  have  taken  the  further  step 
of  making  the  threat  of  commencement  of  such  an  action  unlawful. 
In  New  York,  for  example,  commencing  or  threatening  to  commence 
a  breach  of  promise  suit  is  "a  felony  which  shall  be  punishable  by  a 
fine  of  not  less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  or  by  imprisonment  for  a  term  of  not  less  than  one  year  nor 
more  than  five  years,  or  by  both  such  fine  and  imprisonment  .  .  .  .  "39 
Although  such  penal  laws  are  doubtless  an  effective  bar  to  bargaining, 
the  Commission  is  not  prepared  to  say  that  it  perceives  a  threat  of  such 
magnitude  in  Ontario  so  as  to  require  the  adoption  of  similar  sanctions 
here.  The  Commission  feels  that  the  Bar  of  this  province  will  be 
sufficiently  alert  to  the  possibility  of  any  unethical  conduct  in  relation 
to  the  breach  of  promise  action  so  as  to  render  such  draconian  measures 
unnecessary;  that  penal  sanctions  of  this  sort  may  be  worse  excesses 
than  the  situation  they  are  designed  to  remedy;  and  that,  in  any  event, 
the  time  to  deal  with  such  abuses  will  be  after  they  have  been  shown 
to  exist.  Whether  the  mere  threat  of  commencing  an  action  in  a  matter 
of  this  nature,  particularly  where  there  is  no  remedy,  connotes  such 
drastic  social  and  economic  consequences  as  are  thought  to  exist  in 
some  of  the  United  States  is  itself  a  questionable  proposition  in  this 
stage  of  the  development  of  our  society.  The  Commission  therefore 
makes  no  recommendation  that  any  penal  provisions  be  incorporated 
into  any  law  abolishing  the  breach  of  promise  action  in  Ontario. 

The  case  of  Shaw  v.  Shaw,i0  adverted  to  above,  illustrates  how 
concepts  developed  to  deal  with  one  category  of  transactions  can  be 
adopted  for  use  in  another.  However  useful  this  technique  may  have 
been  in  the  Shaw  case,  and  however  appropriate  that  particular  result 
may  have  been,  the  Commission  feels  that  the  basic  issue  therein  dis- 
closed is  not  one  of  the  engagement  as  a  contractual  arrangement,  but 
rather  one  dealing  with  the  rights  and  obligations  that  exist  under  a 
void  marriage.  Accordingly,  the  Commission  sees  no  necessity  for 
recommending  the  continuation  of  any  recognition  of  the  engagement 
as  a  contract  merely  to  provide  for  relief  in  similar  circumstances. 

The  Commission  recognizes  that  a  concern  with  the  distribution 
of  property  donated  or  acquired  in  contemplation  of  marriage  is  an 
appropriate  ancillary  matter  involved  here.  However,  this  should  not 
be  used  as  an  argument  for  retaining  the  breach  of  promise  action,  which 
did  not  efficiently  adjust  such  matters  in  any  event.  The  question  of 
gifts  given  in  contemplation  of  marriage  is  discussed  in  the  next  section 
of  this  chapter. 

5.     Gifts  in  Contemplation  of  Marriage 

An  engagement  is  often  attended  by  the  giving  of  gifts,  both  from 
friends  and  relatives  of  the  parties,  and  between  the  parties  themselves. 

As  for  gifts  between  the  parties,  the  most  common  of  these  is  the 
engagement  ring,  traditionally  given  by  the  man  to  the  woman.  The 
ring  is  said  to  have  the  "character  of  a  pledge  or  something  to  bind  the 

39N.Y.  Civ.  R.  Law,  s.  83. 

**Shaw  v.  Shaw,  [1954]  2  All  E.R.  638. 
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bargain  or  contract  to  marry."41  The  law  relating  to  the  right  to  the 
ring,  as  well  as  to  other  property  transactions  between  engaged  persons,42 
has  been  developed  as  a  part  of  the  law  relating  to  the  termination  of 
the  engagement,  that  is,  in  a  contractual  context.  The  law  is  rather 
sparse  in  this  whole  area  in  England  and  Canada,  with  a  few  decisions 
comprising  the  entire  body  of  specialized  knowledge  on  the  subject. 

The  general  position  is  that  if  the  engagement  is  terminated  by 
mutual  consent,  any  gifts  given  in  contemplation  of  marriage  must  be 
returned.43  However,  if  one  party  is  contractually  at  "fault",  then  he 
or  she  loses  both  the  right  to  retain  a  gift  received  in  contemplation  of 
marriage,  and  the  right  to  recover  back  such  a  gift  from  the  "innocent" 
party.     The  general  position  was  set  out  in   Cohen  v.  Sellar:u 

If  a  woman  who  has  received  a  ring  refuses  to  fulfil  the  conditions 
of  the  gift  she  must  return  it.  So  on  the  other  hand,  I  think  that 
if  the  man,  without  a  recognized  legal  justification,  refused  to  carry 
out  his  promise  of  marriage,  he  cannot  demand  the  return  of  the 
engagement  ring. 

The  emphasized  words  just  quoted  indicate  the  basic  thrust  of  the 
law  relating  to  ante-nuptial  gifts  between  the  parties  to  an  engagement. 
If  the  contract  is  terminated  for  reasons  other  than  those  recognized 
by  the  law  as  valid  grounds  for  termination  without  liability,  then  the 
law  will  not  allow  a  donor  who  is  contractually  at  fault  to  recover  a 
conditional  gift. 

These  principles,  insofar  as  paucity  of  case  law  can  be  said  to  be 
any  guidance,  do  not  seem  to  apply  to  non-conditional  gifts  between 
engaged  persons.  In  other  words,  unless  the  gift  is  expressly  or  impliedly 
subject  to  the  condition  that  a  marriage  is  to  take  place  between  the 
parties,  then  the  gift  will  become  the  absolute  property  of  the  recipient.45 

The  absence  of  many  decisions  indicates  that  the  dimensions  of  the 
problem  of  gifts  between  engaged  persons  have  not  been  very  great  in 
the  past.  However,  the  possibility  of  the  exchange  of  heirlooms, 
securities  and  other  items  of  considerable  value  in  contemplation  of 
marriage  is  very  real.  The  Commission  feels  that  it  would  be  anomalous 
to  retain  the  idea  of  contractual  fault  as  a  bar  to  the  recovery  of  a 
conditional  gift,  if  the  contractual  foundation  of  the  engagement  itself 
is  not  present.  A  second  consideration  is  that  where  the  value  of  the 
conditional  gift  is  substantial,  the  significance  of  the  donor's  contractual 
fault  may  be  grossly  disproportionate  to  the  loss  he  or  she  sustains. 
Since  some  legal  regime  must  govern  the  property  rights  in  question, 
the  ordinary  law  relating  to  conditional  gifts  should  apply,  with  no 
weight  being  attached  to  considerations  of  whether  or  not  the  donor  was 
responsible  for  the  termination  of  the  engagement,  or  whether  or  not 
such  termination  was  legally  justified  under  the  recognized  categories 

41  Jacobs  v.  Davis,  [1917]  2  K.B.  532,  at  p.  533. 
42See  Robinson  v.  dimming  (1742),  2  Atk.  409,  26  E.R.  646. 
KCohen  v.  Sellar,  [1926]  1  K.B.  536,  at  p.  549  (dictum). 

"Id.  at  547  (emphasis  added).     See  also  Setter  v.  Funk  (1914),  32  O.L.R.  99. 
45See  generally  the  consideration  given  to  this  problem  in  Cohen  v.  Sellar,  [192(>] 
1  K.B.  536.     There  is  no  case  authority  directly  on  point. 
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heretofore  developed   under  the  law  relating  to  breach  of  promise  of 
marriage. 

In  dealing  with  gifts  given  by  third  parties  to  the  engaged  couple, 
or  to  either  of  them,  in  contemplation  of  the  marriage,  common  sense 
seems  to  be  the  only  guide.  If  the  marriage  does  not  take  place,  regard- 
less of  the  reason,  gifts  given  by  third  parties  in  contemplation  of  marriage 
should  be  returned.46 

If  the  marriage  takes  place,  then  a  third  party  donor  would  have 
no  further  interest  in  his  conditional  gift.  Should  the  union  subsequently 
end  in  divorce,  such  gifts  would  be  classed  as  ante-nuptial  property  for 
the  purpose  of  ascertaining  which  of  the  couple  is  entitled  to  possession 
thereof.  Again,  a  rule  of  common  sense  seems  to  apply.  As  Lord 
Goddard  put  it  in  Hichens  v.  Hichens:41 

Very  often  you  have  to  solve  the  matter  by  saying  that  if  a  present 
is  given  by  a  friend  of  the  wife  or  a  relation  of  the  wife  the  property 
should  be  given  to  the  wife,  and  that  it  should  be  given  to  the 
husband  if  it  was  a  present  by  a  relation  or  friend  of  the  husband. 


Recommendations 

The  Commission  recommends  that: 

1.  Legislation  be  enacted  to  provide  that  no  agreement  or  promise 
to  marry  shall  create  a  contract  or  other  consensual  legal  relation 
between  the  parties  who  have  agreed  or  promised. 

2.  Legislation  be  enacted  to  provide  that  should  either  of  the  parties 
to  an  engagement  decide  not  to  marry  the  other,  no  action  shall 
lie  for  damages  resulting  from  such  decision. 

3.  Legislation  be  enacted  to  provide  that  the  right  of  one  of  the  parties 
to  an  engagement  to  recover  a  gift  conditional  upon  marriage 
given  to  the  other  party  not  be  abridged  or  affected  by  reason  only 
of  the  fact  that  the  donor  terminated  the  engagement,  regardless 
of  the  grounds  for  such  termination. 

4.  The  common  law  governing  gifts  given  by  third  parties  to  the 
engaged  couple  in  contemplation  of  marriage  not  be  changed. 


46 Jeffreys  v.  Luck  (1922),  153  L.T.J.  139. 
^Hichens  v.  Hichens,  [1945]  1  All  E.R.  451  at  453. 
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CONDITIONS  PRECEDENT  TO  THE 
CELEBRATION  OF  MARRIAGE 


SUMMARY 

1.  Requirements  for  Publicity 

(a)  The  Special  Permit,  Licence  and  Publication 
of  Banns 

(b)  Usual  Place  of  Abode 

2.  Matters  Related  to  Capacity  and  Status 

(a)  Presumption  of  Death 

(b)  Prior  Marriage  or  Divorce 

(c)  Age  for  Capacity  to  Marry 

3.  Age  for  Solemnization  of  Marriage 

(a)  The  Establishment  of  a  Minimum  Age  for 
Solemnization  of  Marriage 

(b)  The  Requirement  of  Parental  Consent 


1.     Requirements  for  Publicity 

(a)   The  Special  Permit,  Licence  and  Publication  of  Banns 

In  Ontario  section  4  (1)  of  The  Marriage  Act1  provides  three  types 
of  authority  under  which  a  marriage  may  be  solemnized:  licence,  special 
permit,  and  publication  of  banns.  The  procedure  appropriate  to 
each  of  these  is  available  to  any  person  who  is  eighteen  or  more  years 
of  age,  provided  that  no  lawful  cause  exists  to  hinder  the  solemnization 
of  marriage.2  Before  persons  under  the  age  of  eighteen  years  may 
employ  one  of  these  procedures,  they  must  first  obtain  parental  consent 
to  the  issuing  of  the  licence  or  special  permit,  or  to  the  solemnization 
of  the  marriage  under  the  authority  of  banns.  Persons  under  fourteen 
must  obtain,  in  addition  to  parental  consent,  a  certificate  of  a  legally 
qualified  medical  practitioner  declaring  that  the  marriage  is  necessary 
to  prevent  illegitimacy  of  offspring.3 

lThe  Marriage  Act,  R.S.O.  1960,  c.  228. 
Hd.,  s.  5  (1). 

zId.,  ss.  7  and  8.     Section  7  contains  certain  exceptions  to  the  parental  consent  rule, 
which  are  discussed  later  in  this  chapter. 

[17] 
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In  1950  a  provision  permitting  the  Provincial  Secretary  to  authorize 
the  solemnization  of  marriage  by  special  permit  was  introduced  into 
The  Marriage  Act*  The  Provincial  Secretary  may  require  evidence 
to  identify  any  applicant  or  to  establish  his  status  and  may  examine, 
under  oath  if  required,  an  applicant  or  other  person  as  to  any  matter 
pertaining  to  the  issue  of  a  special  permit.5 

Under  section  4  (2)  of  The  Marriage  Act  the  Lieutenant  Governor 
or  his  deputy  may  authorize  the  solemnization  of  marriage  under 
authority  of  a  licence.  A  marriage  licence  may  be  issued  by  the  clerk 
of  every  city,  town  and  village  and  by  every  provincial  judge6  in  terri- 
tories without  municipal  organization.  Every  such  clerk  and  provincial 
judge  is  ex  officio  an  issuer  of  marriage  licences.7  Where  it  is  deemed 
expedient  for  the  public  convenience,  the  Lieutenant  Governor  in  Council 
may  appoint  other  persons  as  issuers.8  The  Act  also  sets  out  the  pro- 
cedure whereby  an  issuer  may  appoint  in  writing  one  or  more  deputies 
to  act  for  him  and  the  manner  in  which  a  deputy  shall  sign  each  licence 
he  issues.9  Conferred  upon  any  such  deputy  is  the  power  of  the  issuer 
appointing  him.10  Notice  of  the  appointment  of  a  deputy  must  be 
transmitted  forthwith  to  the  Provincial  Secretary,  who  may  at  any  time 
cancel  the  appointment.11 

Before  a  licence  may  be  issued  an  affidavit  in  Form  4  under  the 
Act  must  be  completed,  stating  inter  alia,  the  age  and  date  and  place 
of  birth  of  each  party  to  the  intended  marriage.  One  or  both  of  the 
parties  may  complete  the  affidavit,  but  if  only  one  is  present  he  shall 
produce  to  the  issuer  either  the  birth  certificate  of  the  other  party,  or 
an  affidavit  of  the  other  party  or  a  member  of  the  other  party's  family 
having  personal  knowledge  of  the  facts  stating  the  required  information.12 
The  affidavit  in  Form  4  is  endorsed  on  the  licence,13  together  with  Form 
10  respecting  the  prohibited  degrees  of  affinity  and  consanguinity.14 

Where  an  issuer  has  reason  to  believe  that  any  information  set  out 
in  the  affidavit  in  Form  4  is  untrue,  he  must  not  issue  the  licence  until, 
on  the  production  of  such  further  evidence  as  he  may  require,  he  is 
satisfied  as  to  the  truth  of  the  information.15  An  issuer  may  require 
evidence  to  identify  any  applicant  or  to  establish  his  status  and  may 
examine,  under  oath  if  required,  any  applicant  or  other  person  as  to 
any  matter  pertaining  to  the  issue  of  a  licence.16     A  marriage  solemnized 


*The  Marriage  Act,  1950,  S.O.  1950,  c.  42,  s.  4  (3).  Now,  R.S.O.  1960,  c.  228, 
s.  4  (3). 

5The  Marriage  Act,  R.S.O.  1960,  c.  228,  s.  33. 

6Formerly  every  magistrate.  By  section  9  (1)  (b)  of  The  Provincial  Courts  Act, 
1968,  S.O.  1968,  c.  103,  the  powers  formerly  vested  in  magistrates  by  any  Act 
of  the  Legislature  fall  under  the  jurisdiction  of  a  provincial  judge. 

7The  Marriage  Act,  R.S.O.  1960,  c.  228,  s.  30  (1). 

Hd.,  s.  30  (2). 

*Id.,s.  31  (l)and(3). 
™Id.,  s.  31  (1). 
nId.,  s.  31  (2). 
™Id.,  s.  13  (1). 
™Id.,  s.  13  (2). 

uId.,  s.  45  (1).     See  also  s.  45  (2)  as  to  changes  in  prohibited  degrees. 
15Jd.,  s.  35. 
Kid.,  s.  33. 
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under  the  authority  of  a  licence  must  not  take  place  earlier  than  the 
third  day  after  the  date  of  the  issue  of  the  licence.  In  his  discretion, 
however,  the  Provincial  Secretary  may  authorize  the  solemnization 
of  a  marriage  earlier  than  such  third  day.17 

An  issuer  must  keep  in  his  office  records  of  marriage  licences 
issued  by  him.  Any  person  may  request  a  search  of  such  records.18 
There  is  also  a  detailed  requirement  in  the  Act  that  an  issuer  forward 
prescribed  material  to  the  Provincial  Secretary  and  to  the  Registrar 
General.19  Directions  regarding  the  fee  to  be  charged  for  a  licence  are 
contained   in  section   38. 

Provision  is  made  in  The  Marriage  Act  for  the  publication  of  banns. 
The  intention  to  marry  must  be  proclaimed  openly  in  an  audible  voice 
(the  Act  does  not  say  by  whom)  during  divine  service  in  the  church, 
chapel,  meeting-house  or  other  place  set  aside  for  religious  worship 
where  the  parties  are  in  the  habit  of  attending.  Where  the  parties 
attend  different  churches  the  banns  must  be  read  in  both.  The  church 
or  both  of  them  must  be  within  Canada.20  The  banns  must  be  published 
according  to  the  usage  of  the  denomination,  faith  or  creed  of  the  church 
in  which  they  are  published  and  during  divine  Sunday  service.21  Where, 
however,  such  usage  substitutes  any  other  day  as  the  usual  and  principal 
day  of  the  week  for  the  celebration  of  divine  service,  the  banns  may  be 
published  on  such  other  day.22  The  person  who  publishes  the  banns 
must  complete  a  proof  of  publication  in  Form  5.23  Form  10  respecting 
the  prohibited  degrees  of  affinity  and  consanguinity  must  be  endorsed 
on  such  proof.24 

A  marriage  may  not  be  solemnized  earlier  than  the  fifth  day  after 
the  date  of  publication  of  banns.25  Nor  may  a  marriage  be  solemnized 
unless  proof  of  publication  by  the  person  publishing  the  banns  has  been 
deposited  with  the  person  solemnizing  the  marriage.26 

Some  provisions  of  the  Act  apply  regardless  of  which  type  of 
authority  for  solemnization  is  followed.  Thus  a  marriage  may  be 
solemnized  only  within  the  three  months  immediately  following  the 
issue  of  the  licence  or  special  permit,  or  the  publication  of  banns.27 
Before  such  solemnization  the  parties  to  the  marriage  must  complete 
the  particulars  in  the  statement  of  marriage  in  Form  8  (endorsed  on 
the  licence,  special  permit  or  certificate  of  publication  of  banns),  and 
leave  it  with  the  person  who  will  solemnize  the  marriage.28 

llJd.,  s.  14. 
™Id.,  s.  34. 
™Id.,  s.  36. 
™Id.,s.  15(1). 
2lId.,  s.  15  (2). 
nid.,  s.  15  (3). 
™Id.,  s.  15  (4). 
MId.,  s.  45  (1). 
25/</.,  s.  16. 
™Id.,  s.  17. 
"Id.,  s.  19. 
™Id.,  s.  29. 
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Every  person  who  solemnizes  a  marriage  must,  at  the  time  thereof, 
if  required  by  either  of  the  parties,  give  a  certificate  of  the  marriage 
containing  the  details  prescribed  by  the  Act.29  Every  marriage  must 
be  solemnized  in  the  presence  of  the  parties  and  in  the  presence  of  at 
least  two  witnesses.30  Forthwith  after  the  solemnization  of  marriage, 
the  statement  of  marriage  in  Form  8  must  be  signed  by  the  parties  to 
the  marriage  and  by  at  least  two  witnesses.  The  person  who  solemnized 
the  marriage  must  complete  and  sign  the  certificate  on  the  statement 
and  within  two  days  after  the  day  of  the  marriage  he  must  forward  it 
to  the  Registrar  General.31 

Provision  is  made  to  ensure  that  every  person  authorized  to  solem- 
nize a  marriage  has  a  marriage  register.32  Immediately  after  a  marriage 
the  person  who  solemnized  it  must  enter  in  a  marriage  register  the 
particulars  required  by  Form  7.  The  entry  must  be  authenticated  by 
his  signature  and  by  those  of  the  parties  and  the  witnesses.33 

As  in  Ontario,  in  New  Brunswick,34  Manitoba,35  Saskatchewan36 
and  British  Columbia,37  a  marriage  may  be  celebrated  pursuant  either 
to  the  obtaining  of  a  marriage  licence  or  to  the  publication  of  banns. 
This  is  also  the  case  in  Prince  Edward  Island  except  that  there  a  permit  is 
required  for  the  publication  of  banns.38  In  Nova  Scotia,39  and  Alberta,40 
a  marriage  may  be  solemnized  only  after  the  issuance  of  a  marriage 
licence.  In  Newfoundland,  The  Solemnization  of  Marriages  Act  makes 
no  mention  of  a  need  for  a  licence  or  other  permit  or  the  publication  of 
banns.41  In  the  Province  of  Quebec,  marriages  are  celebrated  after 
publication  of  banns  or  after  the  posting  of  a  public  notice  for  twenty 
days  in  the  court  house  of  the  district  in  which  the  marriage  is  to  be 
solemnized  and  the  court  house  of  the  district  in  which  each  of  the 
parties  to  be  married  is  domiciled.42 

In  Volume  V  of  the  Study  prepared  for  the  Commission  by  the 
Research  Team  of  the  Family  Law  Project  it  was  recommended  that 
the  procedure  of  solemnization  of  marriage  under  the  authority  of 
publication  of  banns  should  be  abolished  in  Ontario.43  If  such  a  recom- 
mendation were  adopted  it  would  mean  that,  although  banns  could 
continue  to  be  used  as  a  part  of  the  religious  and  social  customs  of  the 
community,  they  would  have  no  legal  force  or  effect.  All  couples 
desiring  to  be  married  in  Ontario  would  be  required  first  to  obtain  a 
licence  or  a  special  permit. 

29Id.,  s.  21. 

™Id.,  s.  20. 

^Id.,  s.  29. 

Mid.,  s.  28. 

33/d.,  s.  27.     Also  as  to  witnesses  see  s.  20. 

^Marriage  Act,  R.S.N. B.  1952,  c.  139,  as  amended,  s.  9. 

'^The  Marriage  Act,  R.S.M.  1954,  c.  154,  as  amended,  s.  8. 

™The  Marriage  Act,  R.S.S.  1965,  c.  338,  as  amended,  s.  12. 

^The  Marriage  Act,  R.S.B.C.  1960,  c.  232,  as  amended,  s.  9. 

38The  Marriage  Act,  R.S.P.E.I.  1951,  c.  91,  as  amended  by  An  Act  to  amend  The 

Marriage  Act,  S.P.E.I.  1960,  c.  26,  s.  1. 
39 "Solemnization  of  Marriage  Act,  R.S.N.S.  1967,  c.  287,  s.  12. 
™The  Marriage  Act,  S.A.  1965,  c.  52,  s.  8. 
41R.S.N.  1952,  c.  160. 
42Civil  Code  of  the  Province  of  Quebec,  Book  I,  Title  V,  Marriage,  Chapter  II, 

"Of  the  Formalities  relating  to  the  Solemnization  of  Marriage",  articles  128  to  135, 

as  amended  bv  S.Q.  1968,  c.  82. 
^Study,  Volume  V,  at  pp.  78  to  80. 
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The  justification  for  this  recommendation  in  the  Study  is  that 
banns  are  no  longer  necessary  to  fulfil  the  publicity  function  which 
they  once  did,  because  the  necessity  for  the  publicity  provided  by  banns 
no  longer  exists.  It  is  also  suggested  that  it  may  not  be  proper  to 
continue  the  onus  which  is  placed  on  clergymen  to  ensure  compliance 
with  the  provisions  of  sections  6,  7,  8  and  18  (b)  of  The  Marriage  Act, 
which  deal  with  persons  who  are  mentally  ill,  or  mentally  defective  or 
under  the  influence  of  intoxicating  liquor  or  narcotic  drugs,  with  parental 
consent,  with  the  minimum  age  for  solemnization  of  marriage,  and  with 
the  matter  of  the  usual  place  of  abode  of  the  parties.41 

As  an  historical  matter,  the  proclamation  of  banns  was  done  "to 
designate  the  individual  in  order  to  awaken  the  vigilance  of  parents  and 
guardians,  and  to  give  them  an  opportunity  of  protecting  their  rights."45 
This  publicity  purpose  is  still  evident  in  the  English  Marriage  Act, 
J94Q46  jn  that  act,  parental  consent,  as  the  general  rule,  is  required 
for  a  marriage  by  licence  of  a  person  who  is  under  twenty-one  years 
of  age.  In  cases,  however,  where  a  marriage  is  to  be  solemnized  after 
publication  of  banns  no  express  parental  consent  for  such  a  marriage 
is  required.  It  is  up  to  a  dissenting  parent  to  voice  his  objection  to  the 
intended  marriage  when  the  banns  are  read. 

Until  1911  the  situation  in  Ontario  was  similar.  The  parental 
consent  requirements  of  The  Marriage  Act  related  only  to  the  issuing 
of  a  marriage  licence.  In  1911  the  Act  was  amended  to  require  parental 
consent  not  only  before  the  issuing  of  a  licence,  but  also  before  the 
publication  of  banns.47  The  provision  was  slightly  altered  again  in 
195048  so  that  the  Act  now  requires  that  parental  consent  be  obtained 
before  the  issuing  of  a  licence  or  before  the  solemnization  of  a  marriage 
under  the  authority  of  publication  of  banns.49  In  Ontario,  therefore, 
the  knowledge  of  parents  or  guardians  is  ensured  whether  the  marriage 
is  solemnized  pursuant  to  a  licence  or  to  the  publication  of  banns.  The 
main  purpose  of  banns  is  thus  accomplished  by  means  of  requiring  the 
positive  assent  of  the  parents  of  an  under-age  person. 

The  community  at  large  is  formally  notified  of  the  planned  wedding 
by  the  publication  of  banns.  This  notification  serves  primarily  a  social 
function,  although  in  the  unusual  situation  where  some  member  of  the 
community  knew  of  an  impediment  to  the  marriage,  it  would  have 
legal  significance  as  well. 

According  to  information  made  available  to  the  Commission  by  the 
Department  of  the  Provincial  Secretary,  more  than  thirty  thousand 
marriages  were  solemnized  in  Ontario  under  the  authority  of  the  publica- 
tion of  banns  during  1967  and  1968.  No  abuses  of  this  privilege  are 
known  to  the  Department,  or  to  the  Commission. 

^The  penalties  for  violation  of  these  sections  can  be  substantial:  see  The  Marriage 
Act,  R.S.O.  1960,  c.  228,  ss.  48  and  51.  Certain  aspects  of  these  penal  provisions 
are  dealt  with  in  section  2  of  this  chapter. 

^Wakefield  v.  Mar kay  ( 1807),  1  Hag.  Con.  394,  at  p.  401. 

«''12,  13  &  14  Geo.  VI,  c.  76. 

^The  Marriage  Art,  S.O.  1911,  c.  32,  s.  15  (1),  re-enacting  R.S.O.  1897,  c.  162, 
s.  15  (1)  in  amended  form. 

4*S.O.  1950,  c.  42,  s.  7. 

4'JK.S.O.  1960,  c.  228,  s    7. 
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The  Commission  recognizes  that  the  function  of  banns  relating  to 
parental  objections  has  been  served  in  this  province  since  1911  by  the 
parental  consent  provisions  of  The  Marriage  Act;  and  that  the  types 
and  incidence  of  irregular  and  clandestine  marriages  which  originally 
required  that  legal  consequences  be  attached  to  the  tradition  of  publica- 
tion of  banns  are  by  no  means  very  significant  problems  in  Ontario. 
At  the  same  time,  the  Commission  recognizes  that  a  significant  propor- 
tion (about  25  per  cent  in  the  years  1967  and  1968)  of  the  persons 
marrying  in  Ontario  chose  to  marry  under  the  authority  of  banns  rather 
than  under  the  authority  of  a  provincial  licence.  It  therefore  becomes 
necessary  to  decide  whether  the  interest  in  creating  a  more  uniform  or 
"rational"  system  outweighs  the  interest  in  preserving  the  legal  aspects 
of  customary  forms  and  traditions  thatare  adhered  to  by  a  large  number 
of  persons  having  a  choice  of  methods  for  obtaining  authority  for  the 
solemnization  of  marriage. 

After  carefully  considering  the  proposal  of  the  Research  Team  of 
the  Family  Law  Project,  the  Commission  does  not  recommend  that 
the  legal  significance  of  banns  be  altered.  The  present  state  of  the 
law  merely  extends  to  a  traditional  community-centred  custom  the 
same  legal  effect  that  is  created  by  the  more  impersonal  provincial  licence. 
If  the  choice  were  between  either  doing  away  with  banns  or  doing  away 
with  licences,  then  considerations  of  efficiency  and  abolition  of  what 
some  might  believe  to  be  enforced  anachronisms  would  certainly  be 
raised.  But  this  is  not  the  question,  and  no  persons  being  married 
in  Ontario  are  required  to  choose  the  publication  of  banns  as  the  legal 
basis  for  authority  for  solemnization  of  marriage.  The  publication 
of  banns  is  as  much  a  part  of  the  marriage  culture  of  many  people  in 
Ontario  as  is  the  solemnization  of  the  marriage  by  a  clergyman.  The 
Commission  feels  that  the  mere  existence  of  secular  alternatives,  such  as 
the  licence,  is  not  a  particularly  compelling  reason  for  withdrawing 
recognition  of  the  legal  effects  of  a  traditional  formality  which  still 
retains  a  great  deal  of  personal  and  community  significance  for  many 
people  in  many  parts  of  the  province. 

Nor  does  the  Commission  believe  that  an  unusual  onus  is  placed  upon 
the  clergy  by  the  requirement  that  they  determine  whether  prospective 
parties  to  the  marriage  are  mentally  ill  or  defective,  are  under  the 
influence  of  alcohol  or  drugs,  are  lacking  any  required  consent  or  are 
under  the  minimum  age  for  solemnization  of  marriage.  Indeed,  a 
clergyman  may  in  many  cases  be  in  a  better  position  to  judge  such 
matters  than  the  issuer  of  a  marriage  licence,  since  he  is  usually  ac- 
quainted with  the  couple  seeking  to  be  married  and  will  often  interview 
them  a  number  of  times  before  the  solemnization  of  the  marriage. 

The  question  of  whether  the  present  penal  provisions  in  relation  to 
the  exercise  of  this  judgment  by  the  clergy  are  satisfactory  is  discussed 
in  Chapter  VI  of  this  Report. 
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(b)    Usual  Place  of  Abode 


No  person  may  marry  in  Ontario  unless  he  has  had  his  usual  place 
of  abode  in  the  province  for  fifteen  days  prior  to  his  application  for  a 
licence  or  request  that  banns  be  proclaimed.50 

The  term  "usual  place  of  abode"  is  not  defined  in  the  Act.  It 
seems,  however,  to  denote  more  than  a  mere  "place  of  residence",  and 
to  involve  something  more  permanent.  In  this  regard  the  term  is  con- 
fusing and  inadequate. 

Originally  a  party's  usual  place  of  abode  was  ascertained  in  terms 
of  the  county  or  judicial  district  where  the  local  municipality  in  which 
the  marriage  was  to  be  solemnized  was  situated.  In  this  context, 
perhaps,  publicity  was  ensured  since  the  community  involved  was 
relatively  small.  By  amendment  in  1916,  however,  the  usual  place  of 
abode  was  related  to  all  of  Ontario.51  The  purpose  of  ensuring  due 
publicity  does  not  seem  consistent  with  this  amendment  since  it  is 
quite  possible  for  a  person  from  one  community  to  be  unknown  in  another 
community  where  he  decides  to  marry. 

If  publicity  is  no  longer  the  policy  basis  for  section  5  (2)  and  section 
18  (b),  then  the  reason  for  the  "usual  place  of  abode"  requirement  of 
The  Marriage  Act  is  not  easy  to  discern.  These  provisions  of  the  Act 
may  preclude  some  persons  from  neighbouring  jurisdictions  from  crossing 
the  border  to  Ontario  where  they  may  find  other  portions  of  the  marriage 
laws  more  amenable  to  their  purposes.  But  the  other  provisions  of 
The  Marriage  Act  seem  to  be  sufficiently  rigorous  to  preclude  an  influx 
of  "border  marriages"  solemnized  in  Ontario  with  the  object  of  evading 
the  marriage  requirements  of  other  jurisdictions. 

The  fifteen  day  requirement  may  work  a  hardship  on  persons  retain- 
ing close  family  ties  with  Ontario,  but  who  now  may  have  their  usual 
place  of  abode  in  another  province  or  country.  For  example,  two 
young  people  brought  up  and  educated  in  Ontario,  but  now  working  and 
living  in  British  Columbia,  decide  to  marry  and  desire  to  have  their 
marriage  solemnized  in  their  native  jurisdiction  where  their  parents  and 
childhood  friends  still  reside.  The  legal  requirement  that  they  must 
reside  in  this  jurisdiction  fifteen  days  to  procure  a  licence  may  make 
their  marriage  in  Ontario  a  practical  impossibility. 

The  Commission  therefore  recommends  that  section  5  (2)  and  sec- 
tion 18  (b)  of  The  Marriage  Act  be  repealed. 

Recom  m  kndations 


The  Commission  recommends  thai : 

1.  The  publication  of  banns  be  retained  as  a  legal  mode  of  authority 
under  wliich  marriage  may  be  solemnized  in  Ontario;  and 

2.  Sections  5  (2)  and  18  (b)  of  The  Marriage  Act,  requiring  that 
parties  have  their  usual  place  of  abode  in  Ontario  for  fifteen  days 
prior  to  the  issue  of  a  licence  or  publication  of  banns  be  repealed. 


™The  Marriage  Act,  R.S.O.  1960,  c.  228,  ss.  5  (2)  and  18  (b). 
blThe  Marriage  Law  Amendment  Act,  1916,  S.O.  1916,  c.  32,  s.  4. 
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2.  Matters  Related  to  Capacity  and  Status 

(a)  Presumption  of  Death 

Circumstances  may  arise  where  the  parties  to  a  marriage  have 
ceased  to  live  together  and  the  whereabouts  of  one  of  them  is  unknown. 
The  other  spouse,  believing  his  mate  to  be  dead,  may  wish  to  remarry.52 
In  such  a  situation,  he  can  adduce  no  direct  evidence  to  show  that  he 
is  indeed  free  to  marry.  Formerly,  if  he  approached  the  courts  for 
assistance  he  was  faced  with  the  principle  enunciated  in  the  case  of 
Re  Sell,5*  where  Rose,  J.  held  that  the  Supreme  Court  of  Ontario  had 
jurisdiction  to  make  a  declaration  of  presumption  of  death  only  in- 
cidental to  the  exercise  of  some  other  jurisdiction  of  the  court. 

Section  11  of  The  Marriage  Act,  first  enacted  in  1950, 54  endeavours 
to  resolve  the  problem  raised  by  the  rule  expressed  in  Re  Sell,  by  per- 
mitting an  application  for  an  order  of  presumption  of  death  in  certain 
circumstances.55     Section   11   states: 

11. — (1)  A  married  person  whose  spouse  is  missing  and  who 
alleges, 

(a)  that  his  spouse  has  been  continuously  absent  for  at  least 
seven  years  immediately  preceding  the  application; 

(b)  that  his  spouse  has  not  been  heard  from  or  heard  of  during 
such  period  by  the  applicant  or  to  the  knowledge  of  the 
applicant  by  any  other  person;  and 

(c)  that  the  applicant  has  made  reasonable  inquiries  and  has 
no  reason  to  believe  that  his  spouse  is  living, 

may  apply  to  a  judge  for  an  order  under  this  section. 

(2)  Upon  being  satisfied  as  to  the  truth  of  the  matters  alleged, 
the  judge  may,  in  his  discretion,  make  an  order  declaring  that  the 
spouse  shall  be  presumed  dead. 

(3)  Where  an  order  has  been  obtained  under  this  section,  the 
person  in  whose  favour  the  order  was  made  may,  subject  to  the 
provisions  of  this  Act,  obtain  a  licence  or  special  permit  or  be 
married  under  the  authority  of  publication  of  banns  upon  depositing 
a  copy  of  the  order  with  the  person  issuing  the  licence  or  special 
permit  or  solemnizing  the  marriage  together  with  an  affidavit 
(Form  3). 

(4)  Except  for  the  purposes  of  subsection  3,  the  order  has  no 
effect. 


MRe  Debray,  [1943]  4  D.L.R.  103. 

53[1924]  4  D.L.R.  1115,  56  O.L.R.  32.     Also,  Re  Debray,  [1943]  4  D.L.R.  103  (B.C.); 

Re  Roberts,  [1942]  3  W.W.R.  718  (B.C.);  Re  Morgan,  [1939]  3.  D.L.R.  142  (Man.); 

Re  Irvin,  [1940]    4  D.L.R.    736  (Out.);   Re  Jones,  [1955]   5  D.L.R.    213  (Ont.); 

Re  Mason,  [1943]  3  D.L.R.  810  (Sask.).     But  for  a  contrary  view  see  Re  Gould 

(1959),  18  D.L.R.  (2d)  54  (Nfld.). 
MThe  Marriage  Act,  1950,  S.O.  1950,  c.  42,  s.  11. 
55Section  41  of  The  Marriage  Act  provides  for  the  costs  of  such  an  application. 
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English  legislation  analogous  to  section  11  provides  for  a  decree 
of  presumption  of  death  and  dissolution  of  marriage.56  This  guards 
against  the  possibility,  present  under  the  Ontario  Act,  that  the  sub- 
sequent marriage  could  be  void  because  the  missing  spouse  is  later 
discovered  to  have  been  alive  when  it  took  place.  In  England,  by 
virtue  of  the  decree  of  dissolution,  the  subsequent  marriage  is  valid. 

For  constitutional  reasons  this  approach  is  not  available  to  pro- 
vincial legislatures  in  Canada.  If  a  marriage  is  celebrated  pursuant 
to  an  order  of  presumption  of  death  obtained  under  a  provincial  statute, 
even  in  the  absence  of  a  provision  such  as  section  11  (4)  of  the  Ontario 
Act,  should  the  missing  spouse  in  fact  not  be  dead,  the  subsequent 
marriage  is  invalid.  Accordingly  great  care  must  be  exercised  by  the 
court  to  avoid  making  a  decree  that  might  lead  to  this  result.57  Further- 
more, but  for  legislation,  children  of  the  subsequent  marriage  would  be 
illegitimate.  In  Ontario,  section  4  of  The  Legitimacy  Act,  1961-62 
provides:58 

4.  Subject  to  section  3,  where  before  or  after  the  coming  into 
force  of  this  Act  a  person  has  been  or  is  born  of  parents  who  entered 
into  a  marriage  that  is  void,  the  person  is  legitimate  from  birth  for 
all  purposes  of  the  law  of  Ontario  if, 

(a)  the  marriage  was  registered  or  recorded  in  substantial 
compliance  with  the  law  of  the  place  where  it  was  entered 
into;  and 

(b)  either  of  the  parties  reasonably  believed  that  the  marriage 
was  valid. 

The  situation  with  regard  to  the  possible  invalidity  of  the  second 
marriage  has  been  substantially  changed  since  1968  by  the  coming 
into  force  of  the  Federal  Divorce  Act.59  Section  4  of  the  Divorce  Act 
states  in   part: 

4. — (1)  ...  a  petition  for  divorce  may  be  presented  to  a 
court  by  a  husband  or  wife  where  the  husband  and  wife  are  living 
separate  and  apart,  on  the  ground  that  there  has  been  a  permanent 
breakdown  of  their  marriage  by  reason  of  one  or  more  of  the  follow- 
ing circumstances  as  specified  in  the  petition,  namely: 


(c)  the  petitioner,  for  a  period  of  not  less  than  three  years 
immediately  preceding  the  presentation  of  the  petition, 
has  had  no  knowledge  of  or  information  as  to  the  where- 
abouts of  the  respondent  and,  throughout  that  period, 
has  been  unable  to  locate  the  respondent; 


56 Matrimonial  Causes  Act,   J 950,  s.   16.  See  Rayden,   Practice  and  Law  of  Divorce 

(9th  ed.,  1964),  at  pp.  219  and  220. 
™Re  Tomberg,  [1942]  4  D.L.R.  773. 

58S.O.  1961-62,  c.  71.     See  also  sections  5  and  6  of  this  Act. 
59S.C.  1967-68,  c.  24. 
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(2)  On  any  petition  presented  under  this  section,  where  the 
existence  of  any  of  the  circumstances  described  in  subsection  (1) 
has  been  established,  a  permanent  breakdown  of  the  marriage 
by  reason  of  those  circumstances  shall  be  deemed  to  have  been 
established. 

Thus,  if  one  spouse  has  been  absent  for  three  years  and  the  other 
is  unaware  of  his  whereabouts  and  does  not  know  whether  he  is  dead 
or  alive,  it  is  possible  for  the  remaining  spouse  to  obtain  a  decree  of 
divorce  on  the  basis  of  a  deemed  breakdown  of  the  marriage.  Because 
of  the  shorter  length  of  time  involved  - —  three  years  instead  of  seven 
years  —  and  because  of  the  greater  finality  of  the  proceedings,  it  would 
seem  better  for  a  spouse  wishing  to  remarry  to  proceed  under  section 
4  (1)  (c)  of  the  Divorce  Act  instead  of  under  the  provisions  of  section  11 
of  The  Marriage  Act. 

In  view  of  the  opportunity  afforded  by  the  Divorce  Act  to  remove 
legal  disabilities  preventing  remarriage  after  the  disappearance  of  a 
spouse,  section  11  of  The  Marriage  Act  has  become  redundant.  In 
addition,  should  a  person  remarry  after  obtaining  a  dissolution  of 
marriage  under  section  4  of  the  Divorce  Act,  based  upon  the  absence  of 
his  or  her  spouse,  the  possibility  does  not  arise  that  the  second  marriage 
is  invalid  if  the  missing  spouse  is  thereafter  discovered  to  have  been 
alive  on  the  date  of  the  second  marriage  ceremony.  Resort  to  the 
section  11  procedure  has  shown  a  sharp  drop  since  the  Divorce  Act 
came  into  force.  In  York  County,  for  example,  there  were  40  applica- 
tions under  section  11  in  1966  but  only  14  applications  in  1969.  Al- 
though statistics  made  available  to  the  Commission  by  the  Federal 
Department  of  Justice  do  not  reflect  the  situation  by  counties,  the 
figures  for  all  of  the  Province  of  Ontario  show  that  during  1969,  66 
petitions  for  divorce  were  filed  in  which  the  petitioner  alleged  as  the  sole 
ground  for  divorce  that  he  or  she  had  no  knowledge  of  the  whereabouts 
of  the  respondent  and  in  an  additional  213  cases,  this  fact  was  alleged 
in  the  petitions  as  one  of  several  grounds  for  divorce.  Section  11  of 
The  Marriage  Act  provided  a  measure  of  relief  for  a  person,  the  where- 
abouts of  whose  spouse  were  unknown,  at  a  time  when  no  other  relief 
was  available.  While  it  represents  the  best  answer  to  this  problem 
that  is  within  the  constitutional  powers  of  the  Province,  a  better  solu- 
tion, following  the  English  model,  was  available  through  federal  legis- 
lation. Such  legislation  has  now  been  enacted  and  is  being  extensively 
used.  The  Commission  therefore  recommends  that  section  11  of  The 
Marriage  Act,  together  with  section  41,  which  deals  with  the  costs  of 
a  section  11  application,  be  repealed. 

Before  leaving  this  topic  note  should  be  made  of  the  effect  on 
property  matters  of  a  divorce  obtained  when  the  respondent  is  presumed 
to  be  dead.  As  an  illustration,  a  husband  leaves  on  a  hunting  trip  and 
does  not  return.     He  is  never  heard  of  again. 

When  it  appears  that  the  husband  has  disappeared  and  there  is 
no  knowledge  whether  he  is  alive  or  dead,  the  wife  may  make  application 
to  the  Supreme  Court  under  The  Absentees  ActQ0  to  have  her  husband 
declared  an  absentee  and  his  estate  in  Ontario  vested  in  a  committee. 

60R.S.O.  I960,  c.  2,  as  amended  by  S.O.  1960-61,  c.  1,  s.  1. 
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Pursuant  to  section  6  of  The  Absentees  Acl&l  the  powers  of  the  committee 
may  be  exercised  for  the  maintenance  or  benefit  of  the  absentee's  family. 

After  three  years  have  elapsed,  the  wife  may  seek  a  divorce  under 
section  4  of  the  Divorce  Act.  In  these  circumstances  there  may  be  a 
property  settlement  more  or  less  advantageous  to  the  wife. 

After  seven  years  have  elapsed,  the  wife  may  go  to  the  Surrogate 
Court  and  seek  either  letters  of  administration  or  probate  of  her  husband's 
will,  depending  upon  whether  he  was  testate  or  intestate.62  In  some 
circumstances  it  might  be  to  the  wife's  advantage  to  refrain  from  taking 
action  under  the  Divorce  Act  until  after  this  step  has  been  made. 

If  there  was  any  insurance  on  the  husband's  life,  after  seven  years 
the  wife  may  apply  for  payment  under  the  provisions  of  The  Insurance 
Act.™ 


(b)  Prior  Marriage  or  Divorce 

In  Ontario  it  is  not  lawful  for  a  person  whose  previous  marriage  has 
been  dissolved  or  annulled  to  remarry  under  authority  of  publication  of 
banns.  Such  a  person  must  obtain  a  licence.  Section  18  (a)  of  The 
Marriage  Act  states: 

18.  Banns  shall  not  be  published, 

(a)  where  either  of  the  parties  to  the  intended  marriage  has 
been  married  and  the  marriage  has  been  dissolved  or 
annulled. 


Section  12  of  The  Marriage  Act  states 


64 


12. —  (1)  No  issuer  shall  issue  a  licence  to  a  person  whose 
previous  marriage  has  been  dissolved  or  annulled  in  Canada  unless 
such  person  deposits  with  the  issuer, 

(a)  the  final  decree  or  judgment  dissolving  or  annulling  the 
marriage  or  a  copy  of  the  final  decree,  judgment  or  Act 
dissolving  or  annulling  the  marriage,  certified  by  the 
proper  officer;  and 

(6)  such  other  material  as  the  issuer  may  require. 

(2)  No  issuer  shall  issue  a  licence  to  a  person  whose  previous 
marriage  has  been  dissolved  or  annulled  elsewhere  than  in  Canada, 
unless  the  authorization  in  writing  of  the  Provincial  Secretary  is 
obtained  upon  the  deposit  of  such  material  as  lie  may  require. 


61Which  incorporates  by  reference,  inter  alia,  The  Mental  Incompetency  Act,  R.S.O. 

1960,  c.  237,  s.  11. 
62See  Re  Kreutzweiser  and  Taylor,  [1946]  O.W.N.  184  (Surr.  Ct.);  Re  Irvin,  [1940] 

O.W.N.  372;  Re  Coots  (1910),   1   O.W.N.  807;  and  section  21    of   The  Surrogate 

Courts  Act,  R.S.O.  1960,  c.  388. 
^The  Insurance  Act,  R.S.O.  1960,  c.  190,  s.  188  (2),  re-enacted  and  renumbered  as 

s.  176  by  S.O.  1961-62,  c.  63,  s.  4. 
MAs  amended  by  S.O.  1964,  c.  58,  s.  1,  which  altered  paragraph  a  of  subsection  1. 
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These  provisions  were  first  enacted  in  1950.65  Prior  thereto,  one 
of  the  parties  to  an  intended  marriage,  in  the  affidavit  required  before 
a  marriage  licence  could  be  issued,  had  only  to  state,  inter  alia,  the 
condition  in  life  of  each  of  the  parties,  whether  bachelor,  widower, 
spinster,  widow  or  divorcee.66 

Section  12  (1)  merely  requires  that  applicants  show  adequate 
proof  of  a  valid  Canadian  divorce.  No  difficulty  arises  from  its  opera- 
tion, which  is  nearly  automatic. 

Section  12  (2)  places  "under  the  scrutiny  of  a  high  law  officer  of 
the  Crown  all  the  proof"67  that  is  necessary  to  show  that  a  divorce  or 
annulment  of  a  prior  marriage,  obtained  outside  Canada  by  a  person 
wishing  to  marry  in  Ontario,  is  valid  in  the  Province,  and  relieves  the 
issuers  of  marriage  licences,  often  with  little  or  no  training  in  law,  from 
this  duty.     The  same  policy  is  reflected  in  section  18  (a). 

The  practice  established  by  section  12  was  similar  to  that  already 
followed  by  the  Department  of  the  Provincial  Secretary.  Prior  to  1950, 
where  a  marriage  had  been  dissolved  or  annulled  elsewhere  than  in 
Canada,  the  Provincial  Secretary  had  required,  in  addition  to  a  copy 
of  the  decree,  evidence  upon  wmich  a  legal  opinion  as  to  the  validity 
of  the  decree  could  be  based  and  an  opinion  by  an  Ontario  lawyer  that 
the  decree  would  be  recognized  in  Ontario.  Upon  such  material  being 
deposited  with  the  Department,  a  legal  officer  on  its  staff  would  consider 
the  matter  and  advise  whether,  in  his  opinion,  the  foreign  divorce  or 
annulment  would  be  recognized  in  Canada.  On  the  basis  of  this  advice 
the  Provincial  Secretary  would  authorize  the  issue  of  a  marriage  licence 
under  the  authority  of  the  earlier  versions  of  the  present  section  10 
of  the  Act.68  The  records  of  the  Department  show  that  such  author- 
izations were  granted  as  far  back  as  the  1920's. 

Inasmuch  as  the  validity  of  the  foreign  divorce  or  annulment  will 
have  been  scrutinized  by  an  Ontario  solicitor  prior  to  the  filing  of  the 
required  documents  with  the  Department  of  the  Provincial  Secretary, 
it  would  seem  to  be  unnecessary  for  a  second  review  of  the  situation  to 
be  undertaken  by  a  departmental  legal  officer.  In  fact,  present  practice 
within  the  Deparment  is  to  leave  the  responsibility  for  establishing  the 
validity  of  the  prior  divorce  or  annulment  with  the  applicant,  and  not 
to  enter  upon  a  re-examination  of  the  applicant's  legal  position.  The 
procedures  now  followed  under  section  12  (2)  still  relieve  the  issuers  of 
marriage  licences  from  the  responsibility  for  assessing  the  validity  of 
foreign  divorce  and  annulment  decrees,  without  requiring  any  duplica- 
tion of  the  function  served  by  the  applicant's  solicitor. 

The  granting  of  a  licence  under  section  12  (2)  is  not  evidence  that 
the  applicant's  divorce  or  annulment  is  valid  under  Ontario  law,  and 

^The  Marriage  Act,  S.O.  1950,  c.  42,  sections  12  and  17. 

66R.S.O.  1937,  c.  207,  s.  22  (1)  (e). 

67 Re  Schepull  and  Bekeschus  and  the  Provincial  Secretary,  [1954]  2  D.L.R.  5,  at  p.  8, 

per  Spence,  J. 
68Section  10  of  The  Marriage  Act  states: 

10.  Notwithstanding  anything  in  this  Act,  if  the  Provincial  Secretary 
considers  that  circumstances  justify  the  issue  of  a  licence  or  a  special  permit 
in  any  particular  case,  he  may,  in  his  absolute  discretion,  authorize  the  issue 
of  a  licence  or  issue  a  special  permit. 
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the  applicant  is  required  to  sign  a  statement  and  affidavit  of  sole  re- 
sponsibility acknowledging  this  fact. 

There  is  no  reported  Ontario  case  determining  the  validity  of  a 
marriage  celebrated  without  compliance  with  section  12.  A  British 
Columbia  case,  Colvin  v.  Colvin,69  however,  appears  to  indicate  that 
non-compliance  with  section  12  would  not  invalidate  a  marriage  which 
was  otherwise  proper.  Colvin  v.  Colvin  concerned  a  marriage  celebrated 
without  regard  for  the  provisions  of  section  47  of  the  Marriage  Act, 
1948  of  British  Columbia,  which  required,  among  other  things,  that  no 
clergyman  may  solemnize  a  marriage  between  two  parties  who  have 
previously  been  married  to  each  other  unless  the  Director  of  Vital 
Statistics  is  satisfied  that  some  informality  exists  in  the  proceedings 
connected  with  the  previous  marriage  and  issues  an  order  permitting 
their  remarriage.70  In  the  absence  of  any  words  in  the  statute  indicating 
the  intention  of  the  legislature  to  be  that  non-compliance  with  the  section 
should  render  a  marriage  void,  the  Supreme  Court  of  British  Columbia 
favoured  the  presumption  of  the  validity  of  the  marriage,  which  it 
accordingly  upheld. 

Related  to  this  question  is  section  46  of  The  Marriage  Act  of  Ontario. 
Section  46  states: 

46.  If  the  parties  to  a  marriage  solemnized  in  good  faith  and 
intended  to  be  in  compliance  with  this  Act  are  not  under  a  legal 
disqualification  to  contract  such  marriage  and  after  such  solemniza- 
tion have  lived  together  and  cohabited  as  man  and  wife,  such 
marriage  shall  be  deemed  a  valid  marriage,  notwithstanding  that 
the  person  who  solemnized  the  marriage  was  not  authorized  to 
solemnize  marriage,  and  notwithstanding  the  absence  of  or  any 
irregularity  or  insufficiency  in  the  publication  of  banns  or  the  issue 
of  the  licence  or  special  permit. 

Such  cases  as  have  dealt  with  this  section  signify  that  even  absence  of  a 
licence  altogether  will  not  necessarily  invalidate  an  otherwise  proper 
marriage.71  Provided  that  the  parties  have  acted  in  good  faith  and  in 
intended  compliance  with  the  law  of  Ontario,  all  necessary  formalities 
will  be  deemed  to  have  been  satisfied. 

A  more  disturbing  problem  arises  out  of  the  question  whether  a 
mandamus  may  issue  against  the  Provincial  Secretary  to  compel  the 
grant  of  an  authorization  under  section  12  (2)  if  for  some  reason  it  has 
been  refused.  The  cases  concerning  the  granting  of  mandamus  to 
compel  a  public  officer  to  perform  an  administrative  function  were 
comprehensively  reviewed  by  Thorson,  P.  in  Pure  Spring  Co.  Ltd. 
v.   Minister  of  National  Revenue.     In   that  case,   the   President  said:72 

The  governing  principle  that  runs  through  the  cases  is  that  when 
Parliament  has  entrusted  an  administrative  function  involving 
discretion  to  an  authority  other  than  the  Court  it  is  to  be  performed 


69[1952]  3  D.L.R.  510. 

70See  now,  section  50  of  the  Marriage  Act,  R.S.B.C.  I960,  c.  232. 

^Alspector  v.  Ahpeclor,  [1957]  O.K.  454;  (1957),  9  D.L.R.  (2d)  679  (C.A.);  Friedman 

v.  Smookler,  [1964]   1  O.K.  577;  (1964),  43  D.L.R.  (2d)  210  (H.C.J.). 
72(1946]  Ex.  C.R.  471,  at  p.  490;  [1947]  1  D.L.R.  501,  at  p.  518. 
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by  such  authority  without  interference  by  the  Court,  either  directly 
or  indirectly.  Where  a  person  has  been  given  jurisdiction  to  form 
an  opinion  and  act  accordingly,  the  Court  has  no  right  to  review 
such  opinion  or  the  considerations  on  which  it  was  based;  the 
accuracy  of  the  opinion  is  quite  outside  its  jurisdiction. 

In  the  case  of  Re  Schepull  and  Bekeschus  and  The  Provincial  Secre- 
tary,™ the  parties  were  born  in  Germany.  The  intended  husband  had 
been  married  to  the  sister  of  the  intended  wife,  but  this  marriage  had 
been  dissolved  by  a  decree  of  the  German  courts.  They  wished  to 
marry  in  Ontario  and  made  application  under  section  12  (2).  The 
Provincial  Secretary  refused  to  issue  an  authorization. 

All  the  material  required  under  the  section  had  been  filed  with  the 
Provincial  Secretary.  The  sole  reason  for  the  refusal  was  the  Provincial 
Secretary's  opinion  that  a  marriage  between  a  man  and  the  sister  of  his 
divorced  wife  was  a  marriage  within  the  prohibited  degrees  of  affinity 
and  would  be  void.  He  concluded  that  no  authorization  should  be 
granted  for  the  intended  marriage. 

In  considering  the  matter,  the  Ontario  High  Court  pointed  out  that 
under  the  distribution  of  powers  in  the  British  North  America  Act 
legislative  competence  in  relation  to  the  prohibited  degrees  of  affinity 
rests  with  the  Parliament  of  Canada  and  not  with  the  Legislature  of 
Ontario.  The  Provincial  Legislature  therefore  could  not  grant  authority 
to  the  Provincial  Secretary  to  deal  with  questions  relating  to  the  pro- 
hibited degrees.  In  his  judgment,  Spence,  J.  went  on  to  say  that  if  the 
statute  did  purport  to  grant  to  the  Provincial  Secretary  a  discretion  to 
make  rulings  upon  this  subject  matter,  it  would  to  that  extent  be  ultra 
vires.  This  result  would  follow,  not  only  because  the  province  may 
not  legislate  upon  prohibited  degrees,  but  also  because  such  legislation 
would  effectively  constitute  the  Provincial  Secretary  a  superior  court 
judge  contrary  to  the  provisions  of  section  96  of  the  British  North 
America  Act. 

After  citing  Toronto  v.  York  Tp.u  (which  dealt  with  certain  pro- 
visions of  The  Ontario  Municipal  Board  Act,  1932),  Spence,  J.  said:75 

In  the  present  case,  in  my  opinion,  the  Province  could  not  give 
such  power  to  the  Provincial  Secretary,  for  unlike  the  powers 
purported  to  have  been  given  under  The  Ontario  Municipal  Board 
Act,  the  power  was  not  within  the  legislative  competence  of  the 
Province  and  here,  like  the  situation  considered  in  Toronto  v. 
York  Tp.  the  person  to  whom  it  is  alleged  the  powers  were  given, 
was  not  qualified  to  exercise  them,  not  having  been  appointed  in 
accordance  with  s.  96  of  the  B.N. A.  Act,  although  that  person,  i.e., 
the  Provincial  Secretary,  was,  like  the  Municipal  Board,  validly 
constituted  within  the  provincial  powers  and  acting  within  those 
powers  could  exercise  an  administrative  discretion.  However, 
when  he  purported  to  leave  that  field  and  to  exercise  a  discretion 
within  the  Dominion  field,  a  discretion  as  to  prohibited  degrees, 


?3[1954]  O.R.  67;  [1954]  2  D.L.R.  5  (H.C.J. ). 
74[1938]  A.C.  415;  [1938]  1  D.L.R.  593. 
75[1954]  2  D.L.R.  5,  at  p.  10. 
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he  acted  beyond  any  power  which,  in  my  opinion,  the  Legislature 
gave  him  or  could  have  given  him.  For  these  reasons  I  hold  that 
the  Provincial  Secretary  is  subject  to  a  mandamus  to  compel  him 
to  issue  the  authorization  required  by  s.  12  (2)  of  the  Marriage  Act. 

Having  decided  that  a  mandamus  might  issue  against  the  Provincial 
Secretary,  the  Court  next  considered  whether  a  mandamus  should  issue 
in  the  particular  case.  A  mandamus  is  granted  not  as  of  right  but  as  a 
matter  of  judicial  discretion,  only  when  the  right  is  clear  and  it  would 
be  in  the  furtherance  of  justice.  After  a  consideration  of  the  authorities, 
Spence,  J.  concluded  that  a  marriage  between  a  man  and  his  divorced 
wife's  sister  was  no  longer  within  the  prohibited  degrees  of  affinity  in 
Ontario.  It  was  pointed  out  that  the  applicants  could  not  obtain  a 
marriage  licence  unless  and  until  they  obtained  the  authorization  of  the 
Provincial  Secretary,  and  that  by  section  5  (1)  of  the  Act,  any  person 
aged  eighteen  years  or  more  was  entitled  to  obtain  a  licence  provided 
there  was  no  lawful  impediment  to  the  marriage.  The  court  had  found 
no  such  impediment  and  an  order  granting  a  mandamus  was  therefore 
issued. 

In  the  course  of  his  judgment,  Spence,  J.  referred  to  the  passage  in 
the  judgment  of  Thorson,  P.  in  the  Pure  Spring  case  quoted  above. 
He  pointed  out  that  as  far  as  those  matters  within  the  competence  of  the 
province  were  concerned  the  Legislature  had  properly  given  to  the 
Provincial  Secretary  a  discretion  to  form  an  opinion  and  act  accordingly, 
and  that  a  considerable  degree  of  discretion  is  involved  in  determining 
in  each  particular  case  whether  there  has  been  presented  sufficient  proof 
of  the  validity  in  Ontario  of  a  prior  divorce  or  annulment.  Therefore, 
had  the  application  before  the  court  been  an  application  to  compel  the 
Provincial  Secretary  to  issue  his  authorization,  notwithstanding  his 
opinion  that  the  material  submitted  to  him  was  insufficient,  the  applica- 
tion would  have  been  refused  as  it  would  have  been  an  application  to 
compel  an  administrative  official  to  exercise  his  lawful  discretion  in  a 
particular  fashion. 

In  the  case  of  Walden  and  Raicovich  v.  Provincial  Secretary  of 
Ontario, 1Q  an  applicant  under  section  12  (2)  had  married  in  England  in 
1946.  In  1951  he  deserted  his  wife  and  in  1952  came  to  Canada  and 
regarded  Ontario  as  being  the  place  of  his  domicile.  In  1955  his  wife 
obtained  a  decree  of  divorce  from  the  English  courts.  In  1959  an 
application  was  made  under  section  12  (2).  The  solicitor  of  the  Depart- 
ment of  the  Provincial  Secretary  stated  in  an  affidavit  that  he  had 
considered  the  application  and  had  concluded  that  the  divorce  obtained 
in  England  by  the  wife  would  not  be  considered  in  Ontario  to  be  an 
effective  dissolution  of  the  applicant's  prior  marriage.  The  application 
for  a  licence  was  refused  for  this  reason. 

In  the  view  of  Stewart,  J.  the  comments  of  Spence,  J.  in  Re  Schepull 
were  applicable  to  the  issue  before  him  and  correctly  set  forth  the  guiding 
principles.  Accordingly  he  dismissed  an  application  for  mandamus 
against  the  Provincial  Secretary,  upon  whom  a  proper  and  non-reviewable 
discretion  had  been  conferred. 

76[1960]  O.R.  165  (sub.  nom.  Regina  v.  Provincial  Secretary  Ex  Parte  Walden);  (1960), 
23  D.L.R.  (2d)  159  (H.C.J. ). 


32 

In  the  case  of  Re  Dambrosi,11  it  appeared  that  a  man  had  married 
his  first  wife  in  1928  in  New  York.  In  1938  she  had  obtained  a  decree 
of  annulment  from  the  New  York  Supreme  Court  on  the  ground  that 
at  the  date  of  her  marriage  she  had  not  attained  the  legal  age  of  consent. 
The  Provincial  Secretary  apparently  had  refused  to  grant  an  authoriza- 
tion under  section  12  (2)  of  the  Act  and  the  husband,  who  wished  to 
marry  again,  made  application  to  the  Court  under  Rules  604  and  605 
of  the  Ontario  Rules  of  Practice  for  an  order  determining  the  rights  of 
the  applicant  with  respect  to  the  New  York  decree.  Rules  604  and  605 
stated  :78 

604.  Where  the  rights  of  any  person  depend  upon  the  con- 
struction of  any  deed,  will  or  other  instrument,  he  may  apply  by 
originating  notice,  upon  notice  to  all  persons  concerned,  to  have 
his  rights  declared  and  determined. 

605. — (1)  Where  the  rights  of  the  parties  depend, 

(a)  Upon  the  construction  of  any  contract  or  agreement  and 
there  are  no  material  facts  in  dispute; 

(b)  Upon  undisputed  facts  and  the  proper  inference  from  such 
facts ; 

such  rights  may  be  determined  upon  originating  notice. 

(2)  A  contract  or  agreement  may  be  construed  before  there 
has  been  a  breach  thereof. 

McRuer,  C.J.H.C.  held  that  neither  Rule  604  nor  Rule  605  (1)  (a) 
had  any  application.  Nor  did  he  see  any  authority  that,  on  the  material 
then  before  him,  would  justify  giving  judgment  under  Rule  605  (1)  (b). 

It  was  further  stated  that  whatever  the  powers  are  that  are  given 
under  Rule  605  (1)  (b),  they  should  be  exercised  with  the  greatest  care, 
particularly  where  a  question  of  status  is  involved.  In  any  case,  the 
facts  could  not  be  said  to  be  sufficiently  agreed  upon  and  the  material 
was  nothing  more  than  a  statement  submitted  to  the  Court  that  if  the 
facts  were  as  stated,  what  were  the  rights  of  the  parties.  The  applica- 
tion was,  accordingly,  dismissed. 

The  result  of  the  three  cases,  Re  Schepull,  Walden  and  Raicovich 
v.  Provincial  Secretary,  and  Re  Dambrosi,  seems  to  be  that  unless  his 
act  is  ultra  vires,  the  Provincial  Secretary  has  an  uncontestable  discretion 
under  section  12  (2).  In  an  article  published  by  the  Law  Society  of 
Upper  Canada,  however,  F.  A.  Brewin,  Q.C.,  questioned  the  soundness 
of  this  conclusion.     He  wrote:79 

Personally  I  have  doubts  as  to  the  soundness  of  the  actual  decision 
of  Stewart,  J.  I  would  think  that  the  Provincial  Secretary,  if 
he  refused  to  grant  a  marriage  licence  for  reasons  clearly  erroneous 


77[1957]  O.W.N.  364  (H.C.J. ). 

78Now  Rules  611  and  612.     See  Carthy,  Chittys  Ontario  Annual  Practice  (1969), 

at  pp.  442  and  443. 
79Brewin,  "Mandamus"  (1961),  L.S.U.C.  Special  Lectures  213,  at  pp.  277  and  278. 
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in  law  or  extraneous,  would  be  properly  ordered  to  do  so  by  the 
Court  on  mandamus,  as  was  in  fact  done  in  the  Schepull  case. 
The  case  of  The  Queen  v.  Leong  Ba  Chat,  [1954]  S.C.R.  10,  I  think 
supports  my  view.  Did  the  Legislature  intend  for  a  moment  to 
vest  in  the  Provincial  Secretary  any  absolute  discretion  as  to  the 
marriageability  of  a  citizen  or  the  validity  of  divorce  proceedings 
in  another  jurisdiction,  or  merely  to  confer  the  jurisdiction  of 
determining  as  an  administrative  matter  whether  the  requirements 
of  The  Marriage  Act  had  been  met  according  to  standards  laid 
down  by  the  Act  or  Regulations  or  the  law?  Of  course  the  decision 
of  Stewart,  J.,  is  right  if  a  discretion  was  vested  in  the  Provincial 
Secretary.     The  difficulty  lies  not  in  the  principle  but  its  application. 

The  Commission  concludes  that  the  situation  currently  existing  under 
section  12  (2)  of  The  Marriage  Act  is  at  best  unclear,  and  that  remedial 
steps  should  accordingly  be  taken. 

It  might  be  thought  that  two  bills  in  the  Ontario  Legislature  drafted 
pursuant  to  the  report  of  the  Royal  Commission  on  Civil  Rights  would, 
if  passed,  provide  a  remedy  for  a  person  aggrieved  by  the  Provincial 
Secretary's  decision  on  a  section  12  (2)  matter.  These  bills  propose  the 
enactment  of  The  Statutory  Powers  Judicial  Review  Act,  1968-69  and 
The  Statutory  Powers  Procedure  Act,  1968 -69. 80 

The  first  of  these  provides  for  a  single  procedure  to  govern  the 
judicial  review  of  the  exercise  or  failure  to  exercise  a  statutory  power, 
but  does  not  create  any  new  grounds  upon  which  mandamus  can  be 
issued.  Therefore,  assuming  the  existence  of  an  uncontestable  discretion 
vested  in  the  Provincial  Secretary  in  matters  which  are  within  the 
jurisdiction  of  the  Provincial  Legislature,  no  exercise  of  this  discretion 
in  such  a  matter  could  be  successfully  questioned  by  way  of  mandamus 
even  were  the  bill  enacted.  The  second  bill,  which  provides  procedures 
to  govern  the  exercise  of  statutory  powers  granted  to  tribunals  where 
the  rights,  duties  or  privileges  of  persons  are  to  be  decided  at  or  following 
a  hearing,  would  apply  only  were  the  Provincial  Secretary  obliged  to 
hold  a  hearing  on  the  matter.  No  hearing  is  required  under  section 
12  (2)  of  The  Marriage  Act. 

The  question  must  also  be  considered  as  to  whether  the  1968 
Hague  Conventions  on  the  Recognition  of  Divorces  and  Legal  Separations*1 
would  affect  section  12  (2)  were  the  Conventions  to  become  part  of  our 
law.  The  Conventions  provide,  in  the  event  of  certain  conditions  speci- 
fied in  their  text  being  met,  for  the  recognition  by  a  contracting  state 
of  divorces  and  legal  separations  obtained  in  other  contracting  states. 
They  set  up  conditions  which  in  some  cases  require  recognition  and  in 
others  permit  refusal  of  recognition  of  foreign  decrees  of  dissolution. 
However,  the  Conventions  are  not  particularly  relevant  to  the  grounds 
upon  which  section  12  (2)  of  The  Marriage  Act  is  criticized.  If  the 
Conventions  were  implemented  they  would  merely  be  considered  by  the 

80Bills  129  and  130  of  1968-69  respectively.  The  Minister  of  Justice  and  Attorney 
General  intended  these  Bills  to  receive  only  first  reading  at  this  session  in  order 
to  permit  comment  and  criticism  to  develop  before  they  are  passed. 

81Final  Act  of  the  Eleventh  Session  of  the  Hague  Conference  on  Private  1  nternational 
Law,  26  October,  1968. 


34 

Provincial  Secretary  or  his  advisers  in  the  same  way  as  are  the  present 
rules  of  private  international  law.  Error  and  arbitrary  judgment  would 
still  be  possible.  The  invidious  aspect  of  section  12  (2)  is  that  once 
the  Provincial  Secretary  has  considered  whatever  rules  apply  and  has 
made  his  decision,  unless  he  is  acting  in  a  matter  which  is  ultra  vires, 
or  acts  in  bad  faith,  there  seems  to  be  no  way  to  challenge  his  decision. 

In  the  present  state  of  the  law,  apparently  the  only  way  that  a 
person  whose  application  under  section  12  (2)  had  been  refused  could 
obtain  relief  would  be  by  seeking  a  declaratory  judgment  or  order  under 
paragraph  2  of  section  15  of  The  Judicature  Act.S2     Paragraph  2  states: 

No  action  or  proceeding  is  open  to  objection  on  the  ground  that  a 
merely  declaratory  judgment  or  order  is  sought  thereby,  and  the 
court  may  make  binding  declarations  of  right,  whether  or  not  any 
consequential  relief  is  or  could  be  claimed. 

The  cases  which  have  dealt  with  the  interpretation  of  this  paragraph 
indicate  that  the  Supreme  Court  of  Ontario  has  jurisdiction  to  make  a 
declaration  simpliciter  that  a  marriage  or  a  divorce  is  either  valid  or 
invalid.83  In  the  face  of  a  declaration  by  the  court  that  a  divorce  or 
an  annulment  obtained  outside  Canada  is  valid  it  is  difficult  to  see  how 
the  Provincial  Secretary  could  refuse  to  give  his  authorization  for  the 
issue  of  a  marriage  licence.  This  is  especially  true  in  light  of  the  recent 
summation  of  ministerial  discretion  given  in  the  decision  of  the  House 
of  Lords  in  Padfield  v.  Minister  of  Agriculture,^  which,  among  other 
things,  stands  for  the  proposition  that  where  a  minister  is  given  a  discre- 
tion under  an  act,  he  may  not  exercise  it  contrary  to  the  policy  and 
objects  of  the  act. 

The  Commission  takes  the  view  that  in  the  present  state  of  the  law 
the  position  of  an  applicant  under  section  12  (2)  of  The  Marriage  Act 
is  not  sufficiently  set  out  in  the  legislation.  In  addition  to  the  un- 
certainty as  to  the  extent  of  the  discretion  conferred  upon  the  Provincial 
Secretary  there  is  a  question  whether,  as  a  matter  of  principle,  there 
ought  to  be  any  discretion  at  all  in  such  cases. 

The  Commission  is  of  the  opinion  that  the  present  procedure 
followed  by  the  Department  of  the  Provincial  Secretary  is  the  correct 
one  for  all  normal  applications.  Once  the  applicant  has  procured  and 
filed  with  the  Department  the  opinion  of  an  Ontario  solicitor  dealing 
with  the  validity  of  a  foreign  divorce  or  annulment  decree,  the  Depart- 
ment need  not  assume  the  judicial  or  quasi-judicial  function  of  passing 
judgment  on  such  an  opinion.  The  Department  no  longer  engages  in 
this  practice,  nor  should  it  do  so,  except  in  special  cases.  The  Provincial 
Secretary,  however,  should  not  be  deprived  of  a  residual  right  to  with- 
hold his  authorization,  despite  the  legal  opinion,  in  an  exceptional  case 
where  he  doubts  that  the  foreign  divorce  or  annulment  would  be  re- 
cognized under  Ontario  law. 

82R.S.O.  1960,  c.  197. 

MAlspector  v.  Alspector,  [1957]  O.R.  454  and  Har-Shefi  v.  Har-Shefi,  [1953]  P.  161 

(which  dealt  with  the  English  equivalent  of  section  15). 
**[1968]  A.C.  997;  [1968]  1  All  E.R.  694. 
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The  Commission  believes  the  objectives  described  could  best  be 
attained  by  imposing  upon  the  Provincial  Secretary  a  positive  obligation 
to  grant  his  authorization  pursuant  to  Section  12  (2)  of  The  Marriage 
Ad,  where  the  dissolution  or  annulment  of  the  previous  marriage  would 
be  recognized  by  Ontario  law.  Thus,  any  withholding  of  authorization 
by  the  Provincial  Secretary  based  upon  his  doubt  whether  Ontario  law 
would  recognize  the  validity  of  the  dissolution  or  annulment  by  a  foreign 
court  could  be  challenged  by  way  of  mandamus  and  the  recognition  or 
non-recognition  of  the  foreign  decree  duly  tested. 

An  alternative  and  simple  remedy  should  also  be  made  available 
under  which  either  the  applicant  or  the  Attorney  General,  acting  at 
the  request  of  the  Provincial  Secretary,  could  apply  in  a  summary 
manner  to  the  court  for  a  ruling  in  the  same  manner  as  set  forth  in 
Chapter  III  hereunder,  which  ruling  would  be  binding  upon  the  Provin- 
cial Secretary. 

The  Commission  therefore  recommends: 

(a)  That  Section  12  of  The  Marriage  Act  be  amended  to  impose 
a  positive  obligation  upon  an  issuer  to  issue  a  licence  and  upon 
the  Provincial  Secretary  to  grant  his  authorization  in  all  cases 
where  a  previous  marriage  has  been  validly  dissolved  or  annulled 
and  the  validity  of  the  dissolution  or  annulment  would  be 
recognized  by  Ontario  law,  thereby  enabling  an  unsuccessful 
applicant  to  apply  for  a  mandamus. 

(b)  That  an  alternative  procedure  be  provided  to  enable  an  ap- 
plicant or  the  Attorney  General,  acting  at  the  request  of  the 
Provincial  Secretary,  to  make  a  summary  application  to  the 
court  for  a  ruling  determining  the  validity  of  the  divorce  or 
annulment  and  its  recognition  in  Ontario,  such  ruling  to  be 
binding  upon  the  Provincial  Secretary. 

(c)  That  the  existing  practice  of  the  Department  of  the  Provincial 
Secretary  in  respect  of  foreign  decrees  be  continued  and  that, 
except  in  special  cases,  the  normal  requirement  of  the  Provincial 
Secretary  for  his  authorization  be  the  deposit  in  his  Department 
of  either: 

(i)  a  copy  of  the  decree  or  judgment  purporting  to  dissolve 
or  annul  a  previous  marriage,  together  with  the  opinion 
of  a  solicitor  in  practice  in  Ontario  to  the  effect  that 
such  decree  or  judgment  would  be  recognized  in  Ontario; 
or 

(ii)  an  order  or  judgment  of  an  Ontario  court  of  competent 
jurisdiction  which  recognizes  the  validity  of  the  foreign 
divorce  or  annulment  or  otherwise  affirms  that  the 
applicant  has  the  capacity  to  enter  into  a  valid  marriage 
in  Ontario. 
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(c)  Age  for  Capacity  to  Marry 

At  common  law  a  valid  marriage  could  be  contracted  if  the  female 
had  reached  the  age  of  twelve  years  and  the  male  had  reached  the  age 
of  fourteen  years.85  This  rule  originated  as  a  presumption  of  the  canon 
law  as  to  the  age  at  which  a  marriage  might  be  consummated,  a  pre- 
sumption rebuttable  on  the  facts  in  any  given  case.86  As  applied  by 
the  common  law,  the  presumptive  nature  of  the  rule  ceased  and  the  age 
of  marriage  became  fixed  and  certain.  The  canon  law  further  required 
that  the  parties  should  have  reached  an  age  of  rational  consent,  which 
it  settled  at  seven  years.  Below  this  age  marriage  was,  at  canon  law, 
impossible,  a  purported  union  resulting  in  a  matrimonium  non  existens. 
It  seems  that  this  additional  requirement  of  the  canon  law  did  not  find 
acceptance  at  common  law.  Coke  said  that  he  would  give  dower 
regardless  of  the  late  husband's  age  at  marriage  "albeit  he  were  but 
4  yeares  old".87  Apparently  the  betrothal  or  attempted  betrothal  of 
children  who  were  less  than  seven  years  old  occurred  not  infrequently.88 
Comyns89  stated  without  qualification  that  by  the  common  law  persons 
might  marry  at  any  age,  but  more  recently,  it  has  been  asserted  that  a 
marriage  before  the  English  Age  of  Marriage  Act,  1929, 90  attempted 
under  the  age  of  seven  years,  was  void  ipso  jure.^1  Such  a  question  is 
not  likely  to  arise  for  decision  today.  If  it  were  to,  it  might  be  noted 
that  the  factors  which  formerly  motivated  infant  marriages  either  are 
not  persuasive  or  do  not  now  exist.92 

A  marriage  where  a  party  was  under  age  was  not  devoid  of  all 
effect,  but  it  was  inchoate  and  imperfect.93  It  was  open  to  either  of 
the  parties  to  affirm  or  avoid  the  marriage  on  the  party  under  the  age 
of  matrimonial  consent  attaining  this  age.  Such  election  could  not  be 
made  before  this  occurred,  but,  once  affirmed,  the  marriage  thereafter 
became  irrevocably  binding.  If  the  parties  wished  to  affirm  the  marriage 
no  new  ceremony  was  necessary ;  it  was  sufficient  evidence  of  affirmation 
if,  for  example,  the  parties  continued  to  live  together. 

The  power  to  make  laws  with  regard  to  marriage  and  divorce  is 
distributed    between    the    Parliament   of    Canada    and    the    Provincial 


^Kenris  Case (1606),  7  Co.  Rep.  42b;  Arnolds.  Earle  (1758),  2  Lee.  529;  R.  v.  Gordon 
(1803),Russ.  andRyAS;Pughv.Pugh,[1951]P.  482;  R.  v.  Bell(lS57),  15  U.C.Q.B. 
287;  Hobson  v.  Gray  (1958),  13  D.L.R.  (2d)  404;  Munton  v.  Munton,  [1942]  W.N. 
(N.S.W.)  49;  Re  An  Infant  (1963),  6  F.L.R.  12.  And  see  D' An  vers  Translation  of 
Rolle's  Abridgement,  Vol.  1,  700;  Co.  Litt.  79;  Comyns  Digest,  Baron  and  Femme, 
(5th  ed.,  1822)  215. 

86Pollock  and  Maitland,  The  History  of  English  Law  ( 1959)  Vol.  2,  at  pp.  390  and  391 ; 
Jackson,  The  Formation  and  Annulment  of  Marriage  (1951),  at  pp.  19  and  20. 

87Co.  Litt,  33a.  Also,  Jackson,  op.  cit.  supra,  note  86,  at  p.  20:  "In  practice,  how- 
ever, the  temporal  law  seems  widely  to  have  ignored  the  doctrine  that  marriages 
under  age  of  seven  were  absolutely  void  and   non-existent". 

88Pollock  and  Maitland,  op.  cit.  supra,  note  86,  at  p.  391. 

89Comyns,  op.  cit.  supra,  note  85,  at  p.  215. 

9019  &  20  Geo.  5,  c.  36;  now  see  section  2  of  the  Marriage  Act,  1949,  12,  13  &  14  Geo.  6, 
c.  76. 

91Rayden,  Practice  and  Law  of  Divorce  (9th  ed.,  1964),  at  p.  79.  See  also  Cartwright 
and  Lovekin,  The  Law  and  Practice  of  Divorce  in  Canada  (3rd  ed.,  1962),  at  p.  62,: 
"At  common  law  no  person  under  the  age  of  seven  years  could  contract  marriage". 

92Pollock  and  Maitland,  op.  cit.  supra,  note  86,  at  p.  391. 

93Co.  Litt.  79;  Bl.  Comm.,  Vol.  1,  at  pp.  435  and  436;  Comyns,  op.  cit.  supra,  note 
85,  at  p.  215.  But  see  Elliott  and  Sugden  v.  Gurr  (1812),  2  Phill.  Ecc.  16,  at  p.  19, 
per  Sir  John  Nicholl:  "...  civil  disabilities,  such  as  .  .  .  want  of  age,  .  .  .  make 
the  contract  void  ab  initio,  not  merely  voidable  .    .    .  ." 
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Legislatures.  By  section  91  (26)  of  the  British  North  America  Act, 
exclusive  legislative  jurisdiction  over  "Marriage  and  Divorce"  is  assigned 
to  the  Parliament  of  Canada.  By  section  92  (12)  exclusive  legislative 
jurisdiction  in  relation  to  "The  solemnization  of  marriage  in  the  Prov- 
ince" is  assigned  lo  the  Provincial  Legislatures.  In  the  case  of  lie 
Marriage  Legislation  in  Canada,  the  Privy  Council  decided  that  this 
head  of  power  operates  by  way  of  exception  to  the  powers  conferred  by 
section  91  (26). 94  On  the  subject  of  solemnization,  The  Marriage  Act 
of  Ontario  is  therefore  to  be  construed  as  "exhaustive".95 

The  Supreme  Court  of  Canada  has  recognized  the  distinction  be- 
tween the  formalities  of  the  ceremony  of  marriage  and  the  status  or 
capacity  required  to  contract  marriage.96  Formalities  fall  within  the 
head  of  "solemnization  of  marriage",  which  includes  not  only  the 
ceremony  itself,  but  also  the  various  steps  leading  to  it.  Provincial 
legislation  relating  thereto  is  intra  vires.  The  question  of  capacity  to 
marry,  however,  is  an  area  outside  provincial  legislative  competence. 

A  consideration  of  the  pertinent  case  law  dealing  with  provincial 
legislation  in  this  area97  indicates  that  provincial  enactments  may  not 
affect,  and  will  not  be  construed  to  affect  the  capacity  of  a  person  to 
marry.  The  result  is  that  while  provincial  legislation  may  validly 
require  certain  conditions  to  be  fulfilled  before  a  marriage  may  be 
solemnized,  failure  to  comply  with  these  formal  requirements  will  not 
result  in  invalidity  of  the  marriage  unless  the  legislation  specifically 
requires  this  penalty  for  non-compliance.98 

For  these  reasons,  the  provisions  of  The  Marriage  Act  of  Ontario 
which  deal  with  the  matter  of  age  for  solemnization  of  marriage  cannot 
be  construed  as  affecting  the  capacity  of  persons  to  marry.  In  addition, 
they  are  directed  at  issuers  of  licences  and  solemnizers  of  marriages 
rather  than  the  parties  themselves,  and  invalidity  is  not  a  prescribed 
consequence  of  failure  to  comply  with  their  requirements.  It  therefore 
does  not  appear  that  a  marriage  entered  into  by  a  person  not  of  an  age 
or  condition  described  in  the  provisions  of  the  Act  would  be  void. 
Indeed,  in  cases  where  the  parties  were  acting  in  good  faith,  the  marriage 
might  be  saved  explicitly  by  section  46  of  the  Act.  In  any  event, 
where  the  capacity  of  the  parties  is  concerned,  in  the  absence  of  federal 
legislation  the  common  law  must  govern.  Thus,  if  to  prevent  ille- 
gitimacy of  offspring,  a  licence  is  issued  to  a  female  person  under  twelve 


9M1912]  A.C.  880,  at  p.  887  per  Viscount  Haldane,  L.C.  See  also  Laskin,  Canadian 
Constitutional  Law  (2nd  ed.,  I960),  at  p.  978. 

^Alspector  v.  Alspector,  [1957]  O.K.  454,  at  p.  462. 

9&Kerr  v.  Kerr  and  Attorney  General  for  Ontario,  [1934]  S.C.R.  72;  Neilson  v.  Under- 
wood, [1934]  S.C.R.  635;  see  also  Re  Marriage  Legislation  in  Canada,  [1912]  A.C. 
880,  and  Gilham  v.  Steele,  [1953]   2   D.L.R.  89. 

^Hobson  v.  Gray  (1958),  13  D.L.R.  (2d)  404  (Alta.  S.C.);  Ross  v.  MacQueen,  1 1948] 
1  D.L.R.  536  (Alta.  S.C.);  and  Calvin  v.  Colvin,  [1952]  3  D.L.R.  510  (B.C.S.C.). 

98See,  e.g.,  Kerr  v.  Kerr  and  Attorney  General  for  Ontario,  [1934]  S.C.R.  72,  where 
the  Supreme  Court  of  Canada  upheld  the  constitutional  validity  of  s.  1  7  ( 1 )  of 
The  Marriage  Act,  R.S.O.  1927,  c.  181,  which  prescribed  the  prior  consent  of  a 
parent  or  guardian  to  the  marriage  of  a  minor  as  ;i  condition  precedent  to  a  valid 
marriage.  The  consents  required  were  characterized  as  essential  elements  in  the 
ceremony  itself,  rather  than  as  matters  related  to  capacity.  The  decision  also 
upheld  the  validity  of  those  provisions  of  The  Marriage  Act  declaring  that  marri 
solemnized  in  the  absence  of  the  required  consents  were  deemed  to  be  void. 
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years  of  age  pursuant  to  section  8  of  The  Marriage  Act,  apparently  such 
marriage  may  be  avoided  by  either  party  in  the  manner  provided  by  the 
common  law. 

In  relation  to  the  matter  of  the  minimum  age  at  which  a  person 
should  have  capacity  to  marry,  the  position  of  the  Commission  is  that 
continued  reliance  upon  the  rules  provided  by  the  common  law  is  com- 
pletely unjustified  in  a  nation  which  is  otherwise  as  advanced  as  Canada. 
A  legislative  correction  of  this  situation  would  be  recommended  were 
the  matter  one  within  provincial  jurisdiction.  The  Commission  strongly 
feels  that  the  ages  denning  capacity  to  marry  should  be  revised  upward 
but  can  go  no  further  than  to  say  that  the  power  to  enact  the  necessary 
corrective  legislation  is  clearly  within  the  powers  assigned  to  the  Par- 
liament of  Canada  by  the  British  North  America  Act. 


Recommendations 


The  Commission  recommends  that: 

1.  Section  11  and  section  41  of  The  Marriage  Act  be  repealed. 

2.  Section  12  of  The  Marriage  Act  be  amended  to  impose  a  positive 
obligation  upon  an  issuer  to  issue  a  licence  and  upon  the  Provincial 
Secretary  to  grant  his  authorization  in  all  cases  where  a  previous 
marriage  has  been  validly  dissolved  or  annulled  and  the  validity 
of  the  dissolution  or  annulment  would  be  recognized  by  Ontario 
law,  thereby  enabling  an  unsuccessful  applicant  to  apply  for  a 
mandamus. 

3.  An  alternative  procedure  be  provided  to  enable  an  applicant  or 
the  Attorney  General,  acting  at  the  request  of  the  Provincial 
Secretary,  to  make  a  summary  application  to  the  court  for  a  ruling 
determining  the  validity  of  the  divorce  or  annulment  and  its 
recognition  in  Ontario,  such  ruling  to  be  binding  upon  the 
Provincial  Secretary. 

4.  The  existing  practice  of  the  Department  of  the  Provincial  Secretary 
in  respect  of  foreign  decrees  be  continued  and  that,  except  in 
special  cases,  the  normal  requirement  of  the  Provincial  Secretary 
for  this  authorization  be  the  deposit  in  his  Department  of  either: 

(ii)  a  copy  of  the  decree  or  judgment  purporting  to  dissolve 
or  annul  a  previous  marriage,  together  with  the  opinioyi 
of  a  solicitor  in  practice  in  Ontario  to  the  effect  that  such 
decree  or  judgment  would  be  recognized  in  Ontario;  or 

{ii)  an  order  or  judgment  of  an  Ontario  court  of  competent 
jurisdiction  which  recognizes  the  validity  of  the  foreign 
divorce  or  annulment  or  otherwise  affirms  that  the  applicant 
has  the  capacity  to  enter  into  a  valid  marriage  in  Ontario. 
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3.     Age  for  Solemnization  of  Marriage 

(a)   The  Establishment  of  a  Minimum  Age  for 
Solemnization  of  Marriage 

In  the  preceding  section,  it  was  stated  that  the  common  law  rules 
prescribing  ages  for  capacity  to  marry  —  fourteen  years  for  a  male  and 
twelve  years  for  a  female  —  were,  in  the  absence  of  federal  legislation, 
still  operative  in  Ontario.  In  relation  to  the  question  of  the  minimum 
age  at  which  young  persons  should  be  allowed  to  marry,  the  common 
law  rules  are  neither  realistic  nor  satisfactory.  Although  effecting  a 
change  in  these  rules  relating  to  capacity  to  marry  is  beyond  provincial 
legislative  competence,  the  Province  of  Ontario  has  not  only  the  com- 
petence but  also  the  responsibility  to  deal  with  this  issue  on  the  basis 
of  the  minimum  age  for  solemnization  of  marriage.  There  is  nothing 
which  compels  the  Province  of  Ontario  to  make  its  procedures  for  the 
solemnization  of  marriage  available  to  any  person  who  is  below  a  speci- 
fied minimum  age  which  bears  some  meaningful  relation  to  the  conditions 
of  modern  Canadian  life.  The  designated  age  needs  not,  and  in  the 
opinion  of  the  Commission  should  not  coincide  with  the  age  specified 
by  the  common  law  as  the  age  at  which  a  person  of  that  sex  has  capacity 
to  marry.  Social  conditions  have  radically  changed  since  the  attain- 
ment of  the  ages  of  twelve  years  and  fourteen  years  was  accepted  as  the 
primary  qualification  for  entering  into  the  married  state.  The  place 
of  children  in  society  has  undergone  a  process  of  re-orientation.  In 
earlier  times  the  law  relating  to  family  matters  placed  a  heavy  emphasis 
on  property  interests  and  legitimacy  of  offspring.  Today,  however, 
serious  consideration  must  be  given  to  more  factors  than  these.  Marriage 
represents  the  creation  of  a  new  family  unit  by  persons  who  have  de- 
tached themselves  from  the  homes  of  their  own  parents.  The  fundamental 
considerations  must  therefore  be  whether  the  maturity  and  economic 
independence  of  the  spouses  is  consistent  with  the  successful  founding 
of  such  a  unit,  and  whether  there  exists  the  basis  for  a  viable  family 
group  which  can  provide  care  and  protection  for  dependants. 

The  present  law  in  Ontario  dealing  with  age  for  solemnization  of 
marriage  is  as  follows: 

Section  5  (1)  of  The  Marriage  Act: 

5. — (1)  Any  person  who  is  eighteen  years  of  age  or  more  may 
obtain  a  licence  or  a  special  permit  or  be  married  under  authority 
of  publication  of  banns,  provided  no  lawful  cause  exists  to  hinder 
the  solemnization. 

Section  7  of  The  Marriage  Act:99 
7. — (1)  No  person  shall, 

(a)  issue  a  licence  or  special  permit  to;  or 

(b)  solemnize,   under  the  authority  of  publication  of  banns, 
the  marriage  of, 


"As  amended  by  S.O.  1965,  c.  67,  s.  1,  which  enacted  subsection  4a 
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any  person  under  the  age  of  eighteen  years  unless  the  consent  in 
writing  of  the  father  is  obtained. 

(2)  Where  the  father  is  dead,  or  is  living  apart  from  the  mother 
and  such  person  and  is  not  maintaining  or  contributing  to  the 
support  of  such  person,  the  consent  in  writing  of  the  mother  shall 
be  obtained. 

(3)  Where  a  guardian  has  been  appointed,  his  consent  in 
writing  only  shall  be  obtained. 

(4)  Notwithstanding  subsections  1  to  3,  a  licence  may  be 
issued  to  a  person  under  the  age  of  eighteen  years  if  the  issuer  is 
satisfied  that  both  parents  are  dead  and  no  guardian  has  been 
appointed  or  that  the  person  whose  consent  is  required  is  declared 
mentally  ill  or  is  confined  in  a  hospital  for  mentally  ill  or  mentally 
defective  persons,  or  is  not  resident  in  Ontario  or  cannot  be  found. 

(4a)  A  consent  required  by  this  section  shall  be  in  Form  11 
or  in  such  other  form  as  the  Provincial  Secretary  deems  sufficient, 
and  the  person  giving  the  consent  shall  certify  that  the  information 
and  particulars  contained  therein  are  true  and  correct. 

(5)  Any  consent  required  by  this  section  shall  be  deposited 
with  the  person  issuing  the  licence  or  special  permit  or  solemnizing 
the  marriage,  as  the  case  may  be. 

Section  8  of  The  Marriage  Act: 

8.  No  person  shall, 

(a)  issue  a  licence  or  special  permit  to;  or 

(b)  solemnize,   under  the  authority  of  publication  of  banns, 
the  marriage  of, 

any  person  under  the  age  of  fourteen  years  unless  section  7  is 
complied  with  and  a  certificate  of  a  legally  qualified  medical  practi- 
tioner, stating  that  the  marriage  is  necessary  to  prevent  illegitimacy 
of  offspring,  is  deposited  with  the  person  issuing  the  licence  or 
special  permit  or  solemnizing  the  marriage. 

By  these  three  sections  The  Marriage  Act  sets  the  age  of  free  marriage 
at  eighteen.  Between  the  ages  of  fourteen  and  eighteen  the  consent  of 
a  parent  or  guardian  is  required.  Below  the  age  of  fourteen  there  can 
be  no  solemnization  of  marriage  unless  it  is  necessary  to  prevent  ille- 
gitimacy of  offspring. 

In  volume  V  of  the  Study  prepared  by  the  Research  Team  of  the 
Family  Law  Project  it  was  noted  that  the  tendency  throughout  the 
world  is  towards  raising  the  age  of  marriage.100  The  Research  Team 
pointed  out  that  the  Australian  Commonwealth  Marriage  Act,  1961101 
puts  the  minimum  age  of  marriage  in  Australia  at  eighteen  for  males 

MStudy,  Vol.  V,  at  p.  86. 
™Ubid. 
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and  sixteen  for  females.  The  Australian  legislation  was  said  to  provide 
a  realistic  minimum  rule  and  it  was  accordingly  recommended  that  the 
same  minimum  age  for  solemnization  of  marriage  should  be  adopted  for 
Ontario.102  The  Study  also  dealt  with  the  question  of  what  the  legal 
consequences  should  be  where  one  or  both  parties  to  a  marriage  were 
under  the  minimum  age  for  solemnization  of  marriage.103 

In  order  to  evaluate  the  proposal  of  the  Research  Team  of  the 
Family  Law  Project  that  the  minimum  age  for  solemnization  of  marriage 
be  set  at  eighteen  for  males  and  sixteen  for  females  the  Commission 
considered  the  available  statistical  data.  The  following  data  were 
collected  from  the  Vital  Statistics  Reports  compiled  by  the  Office  of 
the  Registrar  General  for  Ontario: 


Year 

Number  of 

Bridegrooms 

under  the 

age  of  21 

Number  of 

Bridegrooms 

under  the 

age  of  18 

Number  of 

Brides 
under  the 
age  of  21 

Number  of 

Brides 
under  the 
age  of  18 

Number  of 

Brides 
under  the 
age  of  16 

1963 

7,277 

351 

20,218 

4,265 

340 

1964 

7,763 

411 

21,890 

4,890 

332 

1965 

8,484 

383 

23,081 

4,669 

305 

1966 

9,829 

453 

25,336 

4,555 

320 

1967 

10,961 

434 

27,007 

4,692 

327 

No  data  are  available  for  Ontario104  which  would  indicate  the  rate 
of  failure  of  marriages  in  relation  to  the  age  groups  mentioned.  From 
the  figures  at  the  disposal  of  the  Commission  it  is  possible  to  say  only 
that  fixing  the  minimum  age  for  solemnization  of  marriage  at  eighteen 
and  sixteen  would,  in  proportion  to  the  total  number  of  marriages  in 
the  Province,  prevent  very  few  marriages.105  Indeed,  setting  the  mini- 
mum age  at  the  proposed  levels  would  fit  the  observed  data  quite  well. 

The  following  passage  from  a  statistical  study  prepared  for  the 
Family  Law  Project  by  Mr.  Paul  Reed  sheds  a  little  more  light  on  the 
tendency  of  young  people  to  marry:106 

™*Id.,  at  p.  88. 

™*Id.,  at  p.  88,  et  seq. 

la40r  indeed,  for  the  rest  of  Canada. 

105In  1963  there  were  45,036  marriages. 

In  1964  there  were  48,501  marriages. 

In  1965  there  were  51,274  marriages. 

In  1966  there  were  54,571  marriages. 

In  1967  there  were  58,377  marriages. 
106Family  Law  Project,  "Working  Paper  on  Marriage  and  Marriage  Breakdown  in 

Ontario",  FL-IV-23,  at  p.  3. 
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Another  trend  in  Ontario  has  been  toward  marriages  at  earlier  ages. 
In  1940  the  median  age  at  marriage  for  single  men  was  26.0  years; 
by  1963  it  had  dropped  to  23.7  years.  For  single  women  the  1940 
median  marriage  age  was  23.0  years,  but  by  1963  it  was  21.0  years. 
This  has  resulted  in  increased  numbers  of  married  persons  in  the 
younger  age  groups  (15-24  years).  There  are  no  separate  figures 
for  Ontario,  but  for  Canada,  between  1951  and  1961  the  increase 
in  the  proportion  of  married  men  of  20-24  years  of  age  was  15.5 
per  cent,  and  for  married  women  in  the  same  age  group  the  increase 
was  21.8  per  cent,  compared  with  an  increase  of  about  10  per  cent 
for  both  sexes  of  all  ages  in  the  same  period.  There  has,  however, 
been  some  reversal  of  this  trend  in  the  past  few  years.  Although 
total  marriages  have  increased  slightly,  and  more  girls  are  marrying 
before  the  age  of  25,  proportionately  fewer  girls  in  the  15-19  year 
old  group  seem  to  be  marrying.  This  change  may  be  partly  ex- 
plained by  the  fact  that  many  more  young  people,  especially  young 
men,  are  staying  at  school  longer.  It  has  also  been  suggested  that 
the  significant  difference  in  the  size  of  the  15-19  and  20-24  year 
age  groups  may  be  lowering  the  marriage  rate;  since  most  women 
marry  older  men  the  large  numbers  of  young  girls  may  be  considered 
along  with  the  smaller  group  of  men  aged  20-24. 

In  1940  the  median  age  of  bridegrooms  in  Ontario  was  3  years  older 
(26.0)  than  that  of  their  brides  (23.0),  while  in  1963  the  difference 
had  dropped  to  2  years  and  8  months  (23.7  and  21.0). 

Again,  however,  the  data  do  not  permit  any  firm  conclusions  as  to  where 
the  minimum  age  for  solemnization  of  marriage  should  be  set. 

There  are  some  indications  that  marriages  of  people  under  twenty 
are  less  likely  to  be  enduring  unions  than  marriages  of  people  over  that 
age.107  According  to  Mr.  Reed,  "It  has  been  estimated  that  70  per  cent 
of  Ontario's  desertions  occur  in  the  first  five  to  ten  years  of  marriage 
and  most  often  among  spouses  in  their  mid-twenties".  This  would 
suggest  that  a  minimum  age  for  solemnization  of  marriage  under  twenty 
was  ill-advised.  However,  there  are  factors  which  point  to  the  con- 
clusion that,  despite  the  seeming  necessity  for  a  high  minimum  age 
for  solemnization  of  marriage,  perhaps  at  twenty-one,  a  lower  level  is 
ultimately  more  desirable.  The  answer  to  a  high  rate  of  marriage 
breakdown  for  people  who  marry  too  young  is  more  likely  to  be  found 
in  better  training  and  education  for  marriage  and  married  life  and  a 
greater  effort  to  encourage  young  people  to  exercise  wisdom  and  dis- 
crimination in  inter-personal  relations,  than  in  a  radical  upward  revision 
of  the  minimum  age  for  solemnization  of  marriage. 

One  of  the  conclusions  of  the  United  Kingdom  Committee  on  the 
Age  of  Majority  was  that  the  age  of  marriage  and  the  age  of  consent 

107Alluded  to  in  the  Working  Paper,  FL-IV-23,  where  reference  is  made  to  Locke, 
Predicting  Adjustment  in  Marriage  and  Winch,  McGinnis  and  Barringer,  Selected 
Studies  in  Marriage  and  the  Family. 
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to  sexual  intercourse  should  not  be  different.108  It  was  stated  in  the 
Committee's   report: 

We  consider  it  essential  that  the  minimum  age  for  marriage  and  the 
age  of  consent  to  sexual  intercourse  should  be  the  same.  If  both 
were  raised  to  18  it  would  create  thousands  of  young  criminals  and 
would  not  be  likely  to  stop  sexual  intercourse  in  the  16  to  18  age 
group.  Since  the  law  could  not  be  enforced  and  it  is  difficult  to 
see  what  penalties  could  be  imposed  (prison?  fine?  "tut-tut"?), 
the  law  would  be  brought  into  disrepute.  If  the  age  of  consent 
remained  at  16  while  the  marriage  age  was  raised  to  18,  it  would 
appear  as  an  encouragement  to  illicit  sexual  intercourse,  and  in 
either  case  the  present  number  of  illegitimate  children  would  be 
greatly  increased. 

Under  the  Criminal  Code  of  Canada,  subject  to  some  qualifications  upon 
which  it  is  not  necessary  to  enter,  the  age  of  consent  to  sexual  inter- 
course by  female  persons  in  Canada  is  sixteen  years.109  Under  the 
reasoning  of  the  Latey  Report,  establishing  the  minimum  age  for  solem- 
nization of  marriage  for  female  persons  at  some  age  above  sixteen  years 
would,  in  theory,  encourage  illicit  sexual  intercourse  by  female  persons 
between  the  age  of  sixteen  and  the  age  for  solemnization  of  marriage. 

The  Commission  does  not  believe  that  a  difference  between  the  age 
of  consent  to  sexual  intercourse  and  the  age  for  solemnization  of  marriage 
for  female  persons  encourages  illicit  sexual  intercourse,  or,  to  state  the 
matter  in  non-perjorative  language,  sexual  intercourse  outside  of 
marriage,  any  more  than,  for  example,  setting  the  age  for  consumption 
of  alcohol  at  twenty-one  years  encourages  persons  to  consume  alcohol 
before  they  have  reached  that  age.  Whether  or  not  female  persons 
below  the  age  for  marriage  will  engage  in  sexual  relations  is  a  matter  of 
their  individual  moral  decisions.  The  Commission  cannot  agree  with 
any  implication  that  the  moral  standards  of  young  women  in  Ontario 
would  be  adversely  affected  by  a  difference  between  the  age  of  consent 
and  the  age  for  solemnization  of  marriage.  Nor  does  the  Commission 
necessarily  adhere  to  the  theory  in  the  Latey  Report  that  the  age  for 
solemnization  of  marriage  should  be  lowered  to  coincide  with  the  age 
of  consent  to  sexual  intercourse  on  the  apparent  assumption  that  the 
interest  of  young  women  in  engaging  in  sexual  intercourse  which  is 
not  "illicit"  is  an  interest  which  must  be  given  significant  weight  in 
fixing  the  minimum  age  for  solemnization  of  marriage.  The  minimum 
age  for  solemnization  of  marriage  should  be  fixed  on  a  basis  that  is 
related  primarily  to  the  probability  of  establishment  of  a  successful 
family  unit  rather  than  upon  any  concern,  expressed  or  implied,  with 
removing  some  sort  of  social  disapprobation  from  the  sexual  behaviour 
of  young  women.  The  Commission  feels  that  to  decide  to  allow  women 
to  marry  at  the  age  of  sixteen  merely  to  enable  them  to  engage  in  sexual 
intercourse  which  is  not  "illicit"  not  only  assumes  a  reason  for  getting 

i0*Report  of  the  Committee  on  the  Age  of  Majority  (1967),  Cmnd.  3342,  at  €fl  177,  p.  53. 
The  document  is  sometimes  called  the  Latey  Report  after  the  Committee's  Chair- 
man, The  Honourable  Mr.  Justice  Latey. 

"•S.C.  1953-54,  c.  51,  as  amended,  sections  131,  13_\  138,  143  and  144  set  out  the 
relevant  rules  and  exceptions  in  this  matter. 
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married  which  may  not  be  a  particularly  sound  basis  for  the  establish- 
ment of  a  new  family  unit,  but  also  assumes  the  existence  of  an  attitude 
towards  female  persons  of  this  age  which  is  both  unfair  and  undeserved. 

Having  said  this,  there  remains  another  aspect  of  the  Latey  Report 
which  requires  serious  attention.  This  is  the  Report's  statement  that 
if  the  age  of  marriage  is  above  the  age  of  consent  to  sexual  intercourse 
(using  the  ages  of  eighteen  and  sixteen),  "the  present  number  of  ille- 
gitimate children  would  be  greatly  increased".  Assuming  that  effective 
measures  can  be  taken  by  the  Province  of  Ontario  for  the  prevention 
of  what  can  fairly  be  termed  "child  marriages",  then  the  hypothesis 
of  the  Latey  Report  dealing  with  the  incidence  of  illegitimacy  would 
doubtless  be  borne  out,  were  the  age  for  solemnization  of  marriage 
of  a  female  fixed  above  sixteen.  Whereas  the  Commission  was  unable 
to  afford  much  weight  to  the  interest  in  regularizing  illicit  sexual  inter- 
course in  considering  the  minimum  age  for  solemnization  of  marriage, 
it  feels  that  the  interests  of  the  children  born  to  women  in  the  age  group 
under  consideration  deserve  recognition  and  protection.  The  Com- 
mission therefore  takes  the  position  that  the  minimization  of  the  incidence 
of  illegitimate  births,  so  far  as  this  is  consistent  with  other  important 
considerations  that  bear  upon  the  fixing  of  a  minimum  age  for  solem- 
nization of  marriage,  is  a  factor  which  must  be  given  serious  weight  in 
the  decision  determining  that  age. 

Another  consideration  which  the  Commission  views  as  being 
extremely  significant  is  the  fact  of  the  earlier  attainment  of  physical  and 
social  maturity  in  women  than  in  men.  The  Commission  reiterates 
that  the  fixing  of  the  minimum  age  for  solemnization  of  marriage  should 
ultimately  depend  upon  the  minimum  age  at  which  it  can  be  said  with  a 
reasonable  degree  of  assurance  that  the  parties  are  prepared  to  establish 
a  separate  social,  economic  and  emotional  family  unit,  and  make  their 
own  way  in  the  world. 

On  an  individual  basis,  some  persons  may  reach  the  required  degree 
of  maturity  much  earlier  than  others.  In  some  cases,  an  acceptable 
degree  may  never  arrive.  However,  considering  available  data  and 
opinion,  as  well  as  the  patterns  in  many  other  jurisdictions,  the  Com- 
mission concludes  that,  in  the  case  of  female  persons,  the  minimum  age 
for  solemnization  of  marriage  should  be  fixed  at  sixteen  years  in  the 
Province  of  Ontario. 

While  it  appeared  initially  attractive  to  recommend  the  establish- 
ment of  the  same  minimum  age  for  solemnization  of  marriage  for  both 
males  and  females,  the  Commission  has  decided  otherwise.  Because 
males,  statistically,  tend  to  marry  persons  younger  than  themselves; 
because  it  is  essential  that  a  young  man  shall  have  achieved  a  degree  of 
emotional  and  financial  independence  and  self-sufficiency;  and  because 
the  Commission,  in  considering  related  aspects  of  this  question  has 
recommended  that  the  age  of  majority  should  be  eighteen  years,110 
the  Commission  believes  that  the  minimum  age  for  solemnization  of 
marriage  for  males  should  be  fixed  at  eighteen  years.     As  has  already 

110See  Ontario  Law  Reform  Commission,  Report  on  the  Age  of  Majority  and  Related 
Matters  (May  12,  1969). 
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been  shown  in  this  chapter  the  number  of  males  marrying  under  the  age 
of  eighteen  is  small.  In  the  opinion  of  the  Commission,  the  interest  in 
accommodating  the  impatience  of  this  small  group  is  outweighed  by 
the  reasons  given  above.  Of  these  factors,  the  greatest  weight  is  given 
to  the  need  for  financial  self-sufficiency  and  the  undertaking  of  the  legal 
and  community  responsibilities  that  are  implied  by  attainment  of  the 
age  of  majority  at  eighteen. 

The  object  of  establishing  these  minimum  ages  for  solemnization 
of  marriage  should  be  to  prevent  marriages  where  at  least  one  of  the 
parties  is  below  the  required  age.  Such  marriages,  simply  stated,  should 
not  occur.  One  obvious  way  in  which  to  achieve  this  result  is  to  enact 
legislation  that  prescribes  invalidity  as  the  result  of  any  ceremony  of 
marriage  in  which  at  least  one  of  the  parties  is  under  the  minimum  age 
for  solemnization  of  marriage.  Such  legislation,  however,  would 
clearly  be  legislation  in  relation  to  capacity  to  marry,  and  would  be 
beyond  the  constitutional  competence  of  the  Legislature  of  Ontario.111 

This  is  not  to  say  that  a  provincial  legislature  cannot,  in  some 
instances,  make  void  the  marriage  of  a  person  who  goes  through  a 
ceremony  of  marriage  while  under  some  prescribed  minimum  age. 
The  scope  of  the  provincial  power  in  this  regard  was  described  by  Duff, 
C.J.C.  in  these  words:112 

The  authority  of  the  Provinces,  therefore,  extends,  not  only  to 
prescribing  such  formalities  as  properly  fall  within  the  matters 
designated  by  "Solemnization  of  Marriage";  they  have  the  power 
to  enforce  the  rules  laid  down  by  penalty,  by  attaching  the  con- 
sequence of  invalidity,  and  by  attaching  such  consequences  abso- 
lutely or  conditionally.  It  is  within  the  power  of  a  province  to 
say  that  a  given  requirement  shall  be  absolute  in  marriages  of  one 
class  of  people,  while  it  may  be  dispensed  with  in  other  marriages. 

The  provincial  legislation  before  Duff,  C.J.C.  which  he  characterized 
as  a  matter  of  "formalities  .  .  .  within  the  matters  designated  by 
'Solemnization  of  Marriage'  "  was  legislation  requiring  parental  consent 
prior  to  the  solemnization  of  the  marriage  of  a  person  under  eighteen 
years  of  age,  and  which  declared  that  in  the  absence  of  parental  consent, 
the  marriage  was  void.113  The  Research  Team  of  the  Family  Law 
Project  suggested  that,  in  the  absence  of  federal  legislation  in  relation 
to  capacity  to  marry,  the  Province  of  Ontario  could  either  enact  legis- 
lation making  parental  consent  a  condition  precedent  to  the  solemniza- 
tion of  a  valid  marriage  where  one  of  the  parties  was  below  a  certain 
age,114  or  could  enact  legislation  making  an  order  of  the  court  a  condition 
precedent  to  the  solemnization  of  a  valid  marriage  in  lieu  of  parental 
consent  in  these  circumstances.115  In  either  case,  the  obtaining  and 
filing  of  the  required  consent  would  be  integrated  into  the  formal  require- 
ments set  out  by  provincial  law  as  necessary  steps  in  the  solemnization 

mSee  Kerr  v.  Kerr  and  Attorney  General  for  Ontario,  [1934]  S.C.R.  72;  Re  Marriage 

Legislation  in  Canada,  [1912]  A.C.  880. 
mKerr  v.  Kerr  and  Attorney  General  for  Ontario,  [1934]  S.C.R.  72,  at  p.  75. 
mThe  Marriage  Act,  R.S.O.  1927,  c.  181,  sections  17  and  34. 
™Studyt  Vol.  V,  at  pp.  88-92. 
uHd.,  at  pp.  92-96. 
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of  marriage.  The  Commission  accepts  the  opinion  of  the  Research 
Team  of  the  Family  Law  Project  that  either  of  these  alternatives  could 
be  accomplished  by  the  Provincial  Legislature  acting  within  the  scope 
of  its  constitutional  powers. 

The  Marriage  Act  now  requires,  subject  to  several  minor  exceptions, 
parental  consent  to  the  marriage  of  a  person,  male  or  female,  below  the 
age  of  eighteen  years.116  As  the  statistics  set  out  earlier  in  this  chapter 
show,  such  consent  was  furnished  during  1967,  the  latest  year  for  which 
figures  are  available,  to  the  marriages  of  5,126  young  persons.  If  the 
figures  relating  to  the  ages  recommended  by  the  Commission  as  the 
minimum  ages  for  solemnization  of  marriage  are  examined  —  eighteen 
for  males  and  sixteen  for  females  —  it  is  found  that  parental  consent 
was  furnished  to  the  marriages  of  761  persons  below  these  ages.  The 
Commission  therefore  concludes  that  the  parental  consent  rule  in  The 
Marriage  Act  is  not  a  particularly  effective  means  for  preventing  mar- 
riages in  which  at  least  one  of  the  parties  is  below  the  age  for  free  marriage. 
Were  such  a  provision  retained  in  any  future  version  of  The  Marriage 
Act,  coupled  with  the  recommended  minimum  ages  for  solemnization 
of  marriage  of  eighteen  for  males  and  sixteen  for  females,  there  is  no 
reason  to  believe  that  the  number  of  persons  being  married  below  these 
ages,  with  parental  consent,  would  do  anything  but  show  a  gradual 
climb  in  proportion  to  the  growth  of  the  population.  Further,  making 
such  marriages  void  or  voidable  in  the  absence  of  parental  consent 
might  increase  the  number  of  invalid  marriages,  without  necessarily 
affecting  the  present  incidence  of  underage  marriages  with  parental 
consent. 

The  Commission  has  no  statistics  relating  to  the  operation  of  a 
system  employing  a  court  order  in  lieu  of  parental  consent,  as  was 
suggested  as  a  possible  alternative  means  for  controlling  underage 
marriages  by  the  Research  Team  of  the  Family  Law  Project.  It  is 
therefore  impossible  to  say  whether  such  a  system  would  be  more 
effective  than  a  system  in  which  parental  consent  is  used  to  minimize 
the  incidence  of  marriages  in  which  at  least  one  of  the  parties  is  below 
a  specified  age.  Even  in  the  absence  of  data,  however,  two  firm  observa- 
tions are  possible.  One  is  that  under  any  form  of  permissive  exception 
to  the  prescribed  minimum  age  for  solemnization  of  marriage,  whether 
the  permission  is  granted  by  parents  or  by  a  court,  the  danger  exists 
that  the  exception  may  devour  the  rule.  The  second  observation  is 
really  a  reiteration  of  policy.  The  minimum  age  for  solemnization  of 
marriage  should  mean  precisely  what  it  seems  to  mean  —  the  point  at 
which  it  is  possible  to  say  that  the  social  interest  in  creating  and  preserv- 
ing the  basis  for  a  successful  family  unit  clearly  outweighs  the  social 
interest  in  accommodating  the  individual  wishes  of  as  many  persons  as 
possible. 

The  Commission  concludes  that  this  point  is  coterminous  with  the 
recommended  minimum  ages  for  solemnization  of  marriage  of  sixteen 
for  females  and  eighteen  for  males  and,  after  having  considered  the 
alternatives,  recommends  that  no  exception  be  made  to  these  age  require- 

116Section  7.     A  detailed  discussion  of  the  parental  consent  provisions  of  The  Marriage 
Act  is  contained  in  the  next  section  of  this  chapter. 
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nients,  either  by  parental  consent  or  by  court  order.  The  Commission 
feels  that  the  denial  of  access  to  the  provincial  procedures  for  the  solem- 
nization of  marriage,  with  no  exceptions,  is,  on  balance,  the  most  effective 
way  to  prevent  underage  marriages  that  is  available  to  a  Provincial 
Legislature  under  the  confines  of  the  British  North  America  Act. 

The  Commission  recognizes  that  there  will  be  instances  where 
underage  persons  from  Ontario  who  wish  to  be  married  will  go  to  other 
jurisdictions  where  the  minimum  ages  for  solemnization  of  marriage  are 
lower  than  those  recommended  herein.  Such  an  avoidance  of  Ontario 
law  is  a  possibility  under  present  marriage  legislation  in  those  cases 
where  the  required  consent  to  the  marriage  of  a  person  below  eighteen 
is  withheld.  761  persons  who  were  below  the  ages  recommended  by 
the  Commission  as  the  minimum  ages  for  the  solemnization  of  marriage 
were  able  to  obtain  consent  to  marry  during  1967.  Were  the  consent 
to  underage  marriage  provisions  removed  from  The  Marriage  Act,  the 
question  becomes  whether  similar  numbers  of  underage  persons  in  future 
years  would  resort  to  other  jurisdictions  to  marry.  The  conclusion  of 
the  Commission  is  that  most  would  not  do  so.  Such  a  conclusion  is 
necessarily  an  assumption,  but  considering  the  familial,  community, 
economic  and  religious  factors  that  are  an  integral  part  of  the  solem- 
nization of  marriage,  the  Commission  feels  that  it  is  an  assumption  which 
can  form  a  valid  basis  for  effective  social  legislation.  The  number  of 
Ontario  residents  who  are  below  the  recommended  age  for  solemnization 
of  marriage,  but  who  will  manage  to  be  married  anyway,  should  decline 
in  relation  to  the  number  of  such  residents  who  are  at  present  able  to 
obtain  consent  to  marry,  or  who,  in  the  absence  of  consent,  now  travel 
to  other  jurisdictions  to  marry. 

The  recommended  step  is  that  this  policy  be  implemented  through 
a  provision  in  The  Marriage  Act  along  these  lines: 

No  person  shall, 

(a)  issue  a  licence  or  special  permit  to;  or 

(b)  solemnize  under  authority  of  publication  of  banns  the  marriage 
of  a  male  person  under  the  age  of  eighteen  years  or  a  female 
person  under  the  age  of  sixteen  years. 

The  Commission  recognizes  that  the  recommended  solution  to  the 
problem  of  underage  marriages  does  not  prevent  the  contracting  of  a 
valid  marriage  in  Ontario  by  a  person  who  is  under  the  minimum  age 
for  solemnization  of  marriage  if  such  a  person  in  some  way  obtains  a 
licence  or  special  permit  and  goes  through  a  marriage  ceremony.  How- 
ever, making  such  marriages  void  is  merely  a  means  to  achieve  the  end 
of  reducing  underage  marriages  to  an  absolute  minimum,  and  is  not  an 
end  in  itself.  If  the  Commission's  recommended  solution  were  coupled 
with  a  provision  making  such  marriages  void,  the  result  would  be  legis- 
lation in  relation  to  capacity  to  marry  and  would  be  beyond  the  powers 
of  the  Provincial  Legislature.  Alternative  solutions,  such  as  those  of 
the  Research  Team  of  the  Family  Law  Project  described  above,  do 
allow  the  Provincial  Legislature  to  make  underage  marriages  void  in 
the  case  where  the  parties  have  failed  to  comply  with  the  formal  require- 
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merits  of  the  marriage  legislation.  But  such  alternatives  ex  hypothesi 
allow  underage  persons  to  contract  valid  marriages  if  they  comply  with 
the  prescribed  formalities.  The  most  acceptable  of  the  proposed  formal 
requirements  would  be  that  of  parental  consent  to  the  marriage  of  a 
person  under  the  minimum  age  for  solemnization  of  marriage  —  a 
formula  which  has  been  shown  to  allow  hundreds  of  underage  marriages 
every  year.  The  Commission  is  not  in  favour  of  recommending  the 
establishment  of  any  alternative  system  which  perpetuates  the  possi- 
bility of  an  undesirably  high  incidence  of  underage  marriages,  merely 
for  the  sake  of  making  void  the  marriages  of  those  young  persons  who 
fail  to  comply  with  the  required  formalities. 

The  Commission  is  of  the  opinion  that  the  essential  nature  of  the 
problem  is  a  matter  of  the  age  for  capacity  to  marry,  and  this  being  the 
case,  its  optimal  resolution  lies  with  the  Federal  Parliament.  In  the 
absence  of  federal  legislation,  the  most  effective  means  for  minimizing 
the  incidence  of  underage  marriages  is  to  deny  access  to  the  provincial 
procedures  for  the  solemnization  of  marriage  in  all  cases  where  either 
party  is  under  the  minimum  recommended  age. 

(b)   The  Requirement  of  Parental  Consent 

The  provisions  of  The  Marriage  Act  regarding  parental  consent  are 
found  in  sections  7  and  9.     These  are  as  follows:117 

7.— (1)  No  person  shall, 

(a)  issue  a  licence  or  special  permit  to;  or 

(b)  solemnize,  under  the  authority  of  publication  of  banns, 
the  marriage  of, 

any  person  under  the  age  of  eighteen  years  unless  the  consent  in 
writing  of  the  father  is  obtained. 

(2)  Where  the  father  is  dead,  or  is  living  apart  from  the  mother 
and  such  person  and  is  not  maintaining  or  contributing  to  the  sup- 
port of  such  person,  the  consent  in  writing  of  the  mother  shall  be 
obtained. 

(3)  Where  a  guardian  has  been  appointed,  his  consent  in  writing 
only  shall  be  obtained. 

(4)  Notwithstanding  subsections  1  to  3,  a  licence  may  be  issued 
to  a  person  under  the  age  of  eighteen  years  if  the  issuer  is  satisfied 
that  both  parents  are  dead  and  no  guardian  has  been  appointed  or 
that  the  person  whose  consent  is  required  is  declared  mentally  ill 
or  is  confined  in  a  hospital  for  mentally  ill  or  mentally  defective 
persons,  or  is  not  resident  in  Ontario  or  cannot  be  found. 

(4a)  A  consent  required  by  this  section  shall  be  in  Form  11 
or  in  such  other  form  as  the  Provincial  Secretary  deems  sufficient, 


117Section  7  was  amended  in   1965  by  the  addition  of  subsection  4a.     S.O.   1965, 
c.  67,  s.  1. 
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and  the  person  giving  the  consent  shall  certify  that  the  information 
and  particulars  contained  therein  are  true  and  correct. 

(5)  Any  consent  required  by  this  section  shall  be  deposited 
with  the  person  issuing  the  licence  or  special  permit  or  solemnizing 
the  marriage,  as  the  case  may  be. 

9. — (1)  Where  the  person  whose  consent  is  required  under 
section  7  unreasonably  or  arbitrarily  withholds  his  consent  or  is 
by  his  actions  not  interested  in  the  maintenance  or  well-being  of 
the  person  in  respect  of  whose  marriage  the  consent  is  required, 
or  where  it  is  uncertain  whose  consent  is  required,  the  person  in 
respect  of  whose  marriage  consent  is  required  may  apply  to  a  judge 
without  the  intervention  of  a  next  friend  for  an  order  under  this 
section. 

(2)  The  judge  shall  hear  the  application  in  a  summary  manner 
and  may  make  an  order  dispensing  with  the  consent. 

Lack  of  the  required  consent  will  not  invalidate  a  marriage  in  Ontario. 
In  Alberta,118  Manitoba,119  Saskatchewan120  and  Nova  Scotia  121  pro- 
vision is  made  to  declare  invalid  a  form  of  marriage  undergone  without 
the  required  consent.  The  policy  behind  these  provisions  appears  to 
be  that  a  person  of  young  age  should  not  be  permitted  to  enter  into 
marriage  without  the  consent  and  guidance  of  his  parents. 

Respecting  the  law  of  Ontario,  the  Research  Team  of  the  Family 
Law  Project  made  the  following  recommendations:122 

(i)  That   the  age   under  which   parental   consent   is  required   be 
increased  to  21  years; 

(ii)  That  the  consent  of  both  parents  be  made  necessary; 

(iii)  That  no  consent  should  be  required  to  the  marriage  of  a  widow, 
a  widower,  or  a  person  previously  married  whose  marriage  has 
been  dissolved; 

(iv)  That  provision  be  made  for  the  circumstances  where  parents 
are  separated  under  a  decree  of  judicial  separation  or  like 
relief  or  under  the  provisions  of  a  separation  agreement; 

(v)  That  the  words  "or  is  not  resident  in  Ontario  or  cannot  be 
found"  be  deleted  from  section  7  (4)  of  The  Marriage  Act;  and 

(vi)  That  if  a  required  consent  cannot  be  obtained,  it  be  possible 
to  apply  to  the  court  for  an  order  dispensing  with  consent, 
regardless  of  the  reason  why  the  consent  cannot  be  obtained. 


mThe  Marriage  Act,  S.A.  1965,  c.  52,  sections  18  and  21. 

mThe  Marriage  Act,  R.S.M.  1954,  c.  154,  as  amended,  section  21  (as  amended  by 

S.M.  1956,  c.  42,  s.  3,  S.M.  1957,  c.  41  and  S.M.  1961  (1st),  c.  38,  s.  1),  and  section 

39. 
^The  Marriage  Act,  R.S.S.  1965,  c.  338,  section  38  (as  amended  by  S.S.  1966,  c.  36, 

section  4),  and  section  47. 
121 Solemnization  of  Marriage  Act,  R.S.N.S.  1967,  c.  287,  sections  17  and  41. 
l22Study,  Vol.  V,  at  pp.  97-98. 
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These  recommendations  will  now  be  dealt  with  in  turn. 

Having  recommended  that  for  all  other  purposes  in  Ontario  law 
the  age  of  majority  should  be  eighteen  years123  the  Commission  believes 
that  only  if  strong  and  compelling  reasons  can  be  shown  should  parental 
consent  be  required  to  marriage  over  that  age.  The  Commission  is  not 
convinced  of  the  validity  of  the  assumption  that  parents  are  uniformly 
or  unfailingly  better  judges  of  the  social  and  psychological  needs  of 
children  over  the  age  of  eighteen  than  are  the  children  themselves. 
Nor  is  it  apparent  to  the  Commission  that  consent  would  always  be 
withheld  for  cogent  and  well-considered  reasons. 

There  is  some  doubt  as  to  the  degree  of  legal  control  which  a  parent 
is  entitled  to  exercise  regarding  a  child  over  the  age  of  sixteen.124  If  the 
recommendations  of  the  Commission  as  to  the  age  of  majority  are  given 
effect,  the  question  will  be  resolved.  Powers  of  custody  and  control 
will  cease  at  the  age  of  eighteen  years.  Where  a  person  eighteen  years 
of  age  or  more  has  ceased  to  be  his  parents'  charge,  where  he  may  be 
living  apart  from  and  independent  of  his  parents,  where  he  may  be 
earning  his  own  living  and  be  responsible  for  all  his  own  actions,  it  is 
not  reasonable  that  his  parents  should  still  retain  the  authority  to 
forbid  his  marriage.  For  this  reason  alone  the  Commission  is  prepared 
to  recommend  that  a  person  eighteen  years  of  age  or  more  ought  not 
to  need  the  consent  of  his  parents  to  marry. 

This  recommendation  would  mean  that  a  male  who  has  attained 
the  recommended  minimum  age  for  solemnization  of  marriage  would  not 
need  the  consent  of  his  parents  at  all.  In  effect,  therefore,  parental 
consent  would  never  be  a  legal  factor  in  a  male's  decision  to  marry. 

Since  the  recommended  minimum  age  for  solemnization  of  marriage 
for  females  is  sixteen  years,  females  would  be  required  to  obtain  parental 
consent  while  they  were  still  under  eighteen.  The  Commission  does 
not  believe  that  this  distinction  between  males  and  females  poses  any 
particular  difficulties  when  all  of  the  considerations  that  were  weighed 
in  arriving  at  a  recommended  age  for  solemnization  of  marriage,  and  all 
of  the  considerations  that  underlie  the  recommendation  as  to  the  age  of 
majority  are  considered  together. 

The  following  two  passages  from  the  Latey  Report  seem  to  the 
Commission  to  be  applicable  in  Ontario  as  well  as  in  England:125 

Again,  we  have  said  that  we  are  not  always  convinced  that  the 
reasons  parents  give  for  refusing  consent  are  sound;  and  it  might 
seem  that  this  was  likely  to  be  so  with  the  under-18's  as  well. 
But  most  young  people  change  enormously  between  16  and  18; 
as  the  Divorce  Judges  put  it:  "Young  people  between  the  ages  of 
16  and  18  .  .  .  tend  to  oscillate  between  adulthood  and  childhood 
in  a  bewildering  fashion."  Parents  might  well  be  justified  in  with- 
holding consent  (at  least  for  a  year  or  two)  on  these  grounds  alone; 
they  would  not  necessarily  be  so  justified  with  the  older  age  group. 


123Ontario  Law  Reform   Commission,   Report  on  the  Age  of  Majority  and  Related 

Matters  (May  12,  1969). 
™Id.,  at  Chapter  IX,  "Parental  Control". 
l25Report  of  the  Committee  on  the  Age  of  Majority  (1967),  Cmnd.  3342,  at  «f*f  160  and 

161,  p.  50. 
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A  16  or  17  year-old,  too,  is  often  still  in  a  state  of  rebellion;  any 
engagement  might  be  a  reaction  against  home  circumstances  at  least 
to  some  extent;  any  parent  might  have  a  strong  case  for  delaying 
a  child's  marriage  to  make  sure  he  really  did  know  what  he  was 
doing.  Even  if  their  own  motives  were  more  complicated  than 
they  realized  the  end  result  of  their  refusal  might  very  well  be  the 
right  one. 

There  is  also  the  argument,  a  very  telling  one  in  the  case  of 
the  over  18's,  that  it  is  the  force  of  parental  persuasion  that  is 
important,  and  that  the  sanction  of  the  law  only  damages  family 
solidarity.  But  here  again  we  think  the  position  for  the  younger 
age  group  is  not  the  same.  Young  people  under  18  are  more 
dependent  on  their  parents  materially  and  psychologically;  the 
legal  sanction  seems  much  less  a  piece  of  irrelevant  outside  ammuni- 
tion in  the  parents'  locker  and  much  more  a  genuine  part  of  a 
situation  that  actually  exists;  and  what  they  say  about  the  stupidity, 
senility  and  restrictive  practices  of  their  parents  is  far  more  an 
expression  of  how  much  they  resent  their  dependence  than  a  reflec- 
tion of  a  genuine  independence.  It  is  somewhat  like  the  question 
of  physical  restraint  with  a  younger  child:  you  explain  to  a  ten- 
year-old  why  he  should  not  light  a  fire  under  a  tree;  you  pick  up 
a  one-year-old  heading  for  a  hot  stove.  There  is  an  age  below 
which  you  have  to  make  a  child  obey  you,  an  age  above  which  it  is 
fruitless  to  try. 

The  Commission  therefore  recommends  that  the  age  of  free  marriage 
be  fixed  at  eighteen  years  for  both  males  and  females,  and  that  parental 
consent  be  required  for  the  marriage  of  females  who  are  sixteen  or  seven- 
teen years  of  age.  Special  circumstances  under  which  the  parental 
consent  rule  should  be  modified  or  waived  are  considered  in  the  remainder 
of  this  section. 

Regarding  the  second  recommendation,  the  Commission  agrees  with 
the  Research  Team  of  the  Family  Law  Project  that  the  consent  of 
both  parents  should  be  made  necessary.  This  should  be,  however, 
applicable  only  to  the  normal  situation  where  the  parents  are  living 
together.  The  requirement  that  should  apply  where  the  parents  are 
not  living  together  or  where  special  disabilities  exist  is  discussed  under 
the  fourth  recommendation  of  the  Research  Team  of  the  Family  Law 
Project,  below. 

The  third  recommendation  under  consideration  is  that  no  consent 
should  be  required  to  the  marriage  of  a  widow,  a  widower,  or  a  person 
previously  married  whose  marriage  has  been  dissolved.  Given  that  the 
Commission  has  recommended  that  parental  consent  not  be  a  factor  in 
the  decision  to  marry  of  a  male  person,  that  portion  of  the  third  recom- 
mendation referring  to  "a  widower"  is  therefore  inappropriate.  Apart 
from  this,  the  Commission  concurs. 

The  fourth  recommendation  of  the  Research  Team  of  the  Family 
Law  Project  is  that  provision  be  made  for  the  circumstances  where 
parents  are  separated  under  a  decree  of  judicial  separation  or  like  relief 
or  under  the  provisions  of  a  separation  agreement. 
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In  addition  to  these  circumstances,  other  situations  exist  where  the 
consent  of  both  parents  should  not  be  required.126  The  Commission 
therefore  recommends: 

(i)  Where  the  parents  are  divorced  or  are  legally  separated  or 
separated  under  a  separation  agreement,  consent  may  be  given 
by  the  parent  or  other  person  who  has  legal  custody  of  the 
minor. 

(ii)  Where  one  parent  is  dead  or  is  a  voluntary  or  involuntary 
patient  in  a  psychiatric  facility,  consent  may  be  given  by  the 
other  parent. 

(iii)  Where  both  parents  are  dead  or  are  voluntary  or  involuntary 
patients  in  a  psychiatric  facility,  consent  may  be  given  by  a 
lawfully  appointed  guardian  or  an  acknowledged  guardian 
who  has  brought  up,  or  who  for  three  years  immediately  preced- 
ing the  intended  marriage  has  supported  the  minor. 

(iv)  Where  the  minor  is  a  ward  of  the  Crown  or  a  ward  of  a  chil- 
dren's aid  society  under  The  Child  Welfare  Act,  1965,  consent 
may  be  given  by  the  local  director. 

Where  there  is  no  guardian  or  person  having  legal  custody  of  the  minor 
in  any  of  these  circumstances,  the  minor  should  be  able  to  follow  the 
procedure  described  below  relating  to  an  application  to  a  judge  of  the 
Provincial  Court  (Family  Division)  for  an  order  dispensing  with  the 
consent  requirement. 

The  fifth  recommendation  of  the  Research  Team  of  the  Family 
Law  Project  is  that  the  words  "or  is  not  resident  in  Ontario  or  cannot 
be  found"  be  deleted  from  section  7  (4)  of  The  Marriage  Act.  Section 
7  (4)  of  The  Marriage  Act  now  waives  the  consent  requirement  in  these 
circumstances.  The  Commission  is  of  the  opinion  that  where  a  consent 
to  a  marriage  is  required,  no  waiver  should  be  made  where  the  person 
whose  consent  is  required  resides  outside  Ontario.  The  recommended 
consent  rules  set  out  above  make  no  special  provision  for  these  circum- 
stances, and  none  should  be  made.  In  the  situation  where  the  person 
whose  consent  is  required  cannot  be  found,  the  minor  should  be  able 
to  apply  to  a  judge  of  the  Provincial  Court  (Family  Division)  for  an 
order  dispensing  with  the  consent  requirement. 

The  sixth  recommendation  of  the  Research  Team  of  the  Family 
Law  Project  is  that  if  for  any  reason  a  required  consent  cannot  be 
obtained,  it  should  be  possible  for  the  minor  to  apply  to  the  court  for 
an  order  dispensing  with  the  consent  requirement.  The  Commission's 
recommendation  is  that  in  these  circumstances,  the  minor  should  be 
able  to  apply  without  the  intervention  of  a  next  friend  to  a  judge  of  the 
Provincial  Court  (Family  Division)  in  the  county  or  district  where  the 
minor  resides,  for  an  order  dispensing  with  the  consent  requirement. 
The  proceedings  should  be  of  a  summary  nature. 

126The  Research  Team  of  the  Family  Law  Project  dealt  with  the  details  of  these 
situations  in  a  manner  which  differs  slightly  from  the  recommendations  of  the 
Commission,  at  pp.  98-100  of  the  Study,  Vol.  V. 
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Two  observations  should  be  made  concerning  this  recommendation. 
First,  it  would  eliminate  the  undue  qualifications  now  contained  in 
section  9  of  The  Marriage  Act.  The  Commission  concurs  with  the 
position  of  the  Research  Team  of  the  Family  Law  Project  that  "on 
balance,  it  is  considered  preferable  to  confer  an  unqualified  discretion" 
where  an  order  dispensing  with  the  consent  requirement  is  concerned.127 
Second,  regardless  of  the  circumstances  behind  the  application,  when 
matters  of  function  and  resources  available  are  considered,  a  judge  of 
the  Provincial  Court  (Family  Division)  is,  in  the  opinion  of  the  Com- 
mission, the  most  appropriate  judicial  officer  to  undertake  an  inquiry 
into  the  situation  and  to  make  an  informed  decision. 


Recommendations 


The  Commission  recommends  that: 

1.  In  the  case  of  male  persons,  the  minimum  age  for  solemnization 
of  marriage  should  be  fixed  at  eighteen  years. 

2.  In  the  case  of  female  persons,  the  minimum  age  for  solemnization 
of  marriage  should  be  fixed  at  sixteen  years. 

3.  Without  exceptions,  the  procedures  for  solemnization  of  marriage 
should  not  be  available  to  any  person  in  the  Province  of  Ontario 
who  is  below  the  minimum  age  for  solemnization  of  marriage. 

4.  The  age  of  free  marriage  for  males  and  females  should  be  fixed 
at  eighteen  years. 

5.  The  consent  of  both  parents  should  be  required  for  the  issuance  of 
a  licence  or  special  permit  to  marry  or  the  solemnization  of  marriage 
under  the  authority  of  publication  of  banns  of  a  female  person 
who  is  sixteen  or  seventeen  years  of  age. 

6.  No  consent  should  be  required  where  such  female  person  is  a 
widoiv  or  her  prior  marriage  has  been  dissolved. 

7.  In  the  following  circumstances,  the  requirement  of  consent  of 
both  parents  be  altered  as  specified: 

(i)  Where  the  parents  are  divorced  or  are  legally  separated  or 
separated  under  a  separation  agreement,  consent  may  be 
given  by  the  parent  or  other  person  who  has  legal  custody 
of  the  minor. 

(ii)  Where  one  parent  is  dead  or  is  a  voluntary  or  involuntary 
patient  in  a  psychiatric  facility,  consent  may  be  given  by 
the  other  parent. 

{hi)  Where  both  parents  are  dead  or  are  voluntary  or  involuntary 
patients  in  a  psychiatric  facility,  consent  may  be  given  by 
a  lawfully  appointed  guardian  or  an  acknowledged  guardian 


™ Study,  Vol.  V,  at  p.  101. 


54 

who  has  brought  up,  or  who  for  three  years  immediately 
preceding  the  intended  marriage  has  supported  the  minor. 

(iv)  Where  the  minor  is  a  ward  of  the  Crown  or  a  ward  of  a 
children's  aid  society  under  The  Child  Welfare  Act,  1965, 
consent  may  be  given  by  the  local  director. 

8.  Where  for  any  reason  a  required  consent  cannot  be  obtained,  the 
minor  should  be  able  to  apply  to  a  judge  of  the  Provincial  Court 
(Family  Division)  in  the  county  or  district  where  the  minor 
resides  for  an  order  dispensing  with  the  consent  requirement. 
Such  an  application  should  be  possible  without  the  intervention  of 
a  next  friend  and  the  proceedings  should  be  of  a  summary  nature. 


CHAPTER  III 

APPLICATION  TO  THE  COURT  FOR  DIRECTION 


Circumstances  may  arise  where  an  issuer  of  marriage  licences  may 
be  in  doubt  as  to  the  eligibility  of  a  party  to  an  intended  marriage  to 
obtain  a  marriage  licence.  A  person  authorized  to  solemnize  marriages 
may  similarly  question  the  eligibility  of  a  party  to  be  married  under 
the  authority  of  the  publication  of  banns.  The  Research  Team  of  the 
Family  Law  Project1  recommended  that  in  such  circumstances,  a 
procedure  be  established  under  which  either  of  the  prospective  parties 
to  the  marriage  or  the  Attorney  General  for  Ontario  could  apply  to  the 
court  for  a  ruling  as  to  the  eligibility  of  the  party  in  question.2  The 
Commission  concurs  in  this  recommendation. 

The  court  which  should  deal  with  these  matters  in  the  first  instance 
is  the  County  or  District  Court.  The  ruling  should  be  a  judgment  of 
the  court,  and  should  be  subject  to  appeal  in  the  usual  manner. 


Recommendation 

The  Commission  recommends  that  a  provision  be  added  to  The  Marriage 
Act  providing  a  procedure  whereby,  in  the  situation  where  an  issuer  of 
marriage  licences  or  a  person  registered  as  authorized  to  solemnize  marriages 
is  in  doubt  as  to  the  eligibility  of  a  party  to  the  intended  marriage  to  obtain 
a  licence  or  to  marry  under  the  authority  of  publication  of  banns,  either  of 
the  prospective  parties  to  the  marriage  or  the  A  ttorney  General  for  Ontario 
may  apply  to  the  County  or  District  Court  for  a  ruling  on  the  question  of 
eligibility. 


1  Study,  Vol.  V,  at  p.  101. 

2This  recommendation  was  based  on  section  23  of  The  Marriage  Act,  R.S.P.E.I, 
1951,  c.  91. 
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CHAPTER  IV 

SUBSEQUENT  RELIGIOUS  CEREMONIES 


Persons  who  are  married  by  a  judge  pursuant  to  section  26  of  The 
Marriage  Act  may,  in  addition,  desire  a  religious  ceremony.  Provisions 
dealing  with  this  situation  are  contained  in  the  statutes  of  Alberta,1 
British  Columbia,2  New  Brunswick,3  Nova  Scotia,4  and  Saskatchewan.5 
For  example,  subsections  3  and  4  of  section  7  of  The  Marriage  Act  of 
Alberta  provide: 

(3)  Where  the  parties  to  a  marriage  solemnized  by  a  marriage 
commissioner  desire  a  religious  ceremony  in  addition  thereto,  a 
certificate  of  the  marriage  given  by  the  marriage  commissioner  who 
solemnized  it  is  sufficient  authority  for  a  clergyman  to  perform  the 
religious  ceremony. 

(4)  A  religious  ceremony  performed  as  mentioned  in  subsection 
(3)  is  in  addition  to  and  does  not  supersede  the  solemnization  of  the 
marriage  by  the  marriage  commissioner  and  this  Act  does  not  apply 
to  such  a  religious  ceremony,  nor  shall  it  be  registered  under  The 
Vital  Statistics  Act,  1959  as  a  marriage. 

The   Research  Team  of  the   Family   Law   Project  recommended   that 
similar  legislation  be  enacted  in  Ontario.6     The  Commission  concurs. 

Recommendation 


//  is  recommended  that  a  provision  be  introduced  into  The  Marriage  Act 
to  the  effect  that  where  the  parties  to  a  civil  marriage  desire  a  religious 
ceremony  subsequent  thereto: 

(a)  the  certificate  of  marriage  is  sufficient  authority  for  a  clergyman 
to  perform  the  ceremony;  and 

(b)  the  religious  ceremony  shall  be  in  addition  to  and  shall  not  supersede 
the  civil  solemnization  of  marriage,  nor  shall  it  be  registered  under 
The  Vital  Statistics  Act  as  a  marriage,  nor  shall  it  be  subject 
to  The  Marriage  Act. 


lThe  Marriage  Act,  S.A.  1965,  c.  52,  s.  7  (3)  and  (4). 
Wantage  Act,  R.S.B.C.  1960,  c.  232,  s.  23. 

^Marriage  Act,  R.S.N. B.  1952,  c.  139,  s.  10  A  (5),  introduced  into  the  Act  by  S.N.B, 
1963,  c.  13. 

^Solemnization  of  Marriage  Act,  R.S.N.S.  1967,  c.  287,  s.  20  (5)  and  (6). 
*The  Marriage  Act,  R.S.S.  1965,  c.  338,  s.  52. 
6 Study,  at  p.  102. 
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CHAPTER  V 


PERSONS  AUTHORIZED  TO 
SOLEMNIZE  MARRIAGE 


Section  22  (1)  of  The  Marriage  Act  states: 

No  person  shall  solemnize  a  marriage  unless  he  is  a  judge  or  a 
magistrate,  or  is  registered  under  this  section  as  a  person  authorized 
to  solemnize  marriage. 

The  effect  of  the  remainder  of  section  22  is  to  limit  the  eligibility  for 
registration  as  a  person  authorized  to  solemnize  marriage  to  persons  who 
act  in  a  religious  capacity.  Therefore  those  persons  who  have  no  con- 
nection with  a  religious  body,  or  who  for  any  other  reason  wish  to  marry 
pursuant  to  a  civil  ceremony,  must  be  married  by  a  judge.  In  subsec- 
tion 1,  the  word  "magistrate"  is  now  obsolete,  being  supplanted  by  the 
term  "provincial  judge".1  The  word  "judge"  as  used  in  subsection  1 
refers  to  a  judge  or  junior  judge  of  a  County  or  District  Court.2 

The  Commission  agrees  with  the  Research  Team  of  the  Family 
Law  Project  that  there  appears  to  be  no  good  reason  for  including  the 
solemnization  of  marriage  in  the  duties  of  judges.3  Where  there  is  no 
religious  ceremony  the  solemnization  of  marriage  should  be  conducted 
by  a  public  official  who  should  also  be  responsible  for  the  documentation 
connected  with  or  preceding  a  marriage  ceremony. 

In  order  to  serve  the  needs  of  the  more  remote  areas  of  the  Province, 
judges  should  not  be  precluded  from  appointment  as  solemnizing  officials. 
In  other  areas,  however,  the  Provincial  Secretary4  should  be  able  to 
appoint  public  officials  less  burdened  by  their  other  duties  than  the 
judges  to  carry  out  the  function  of  performing  marriages.  The  Com- 
mission considers  the  following  public  officials  to  be  appropriate  for  this 
purpose : 

(a)  the  Clerk  of  a  Municipality; 

(b)  the  Local  Registrar  of  the  Supreme  Court  of  Ontario; 

(c)  the  Clerk  of  a  County  or  District  Court; 

(d)  the  Sheriff  of  a  County; 


*See  The  Provincial  Courts  Act,  1968,  S.O.  1968,  c.  103,  s.  9. 

2The  Marriage  Act,  s.  1  (d). 

3 Study,  Vol.  V,  at  p.  110. 

4The  Provincial  Secretary  is  at  present  responsible  for  the  administration  of  The 
Marriage  Act  (see  section  2  of  the  Act).  The  question  whether  this  responsibility 
should  be  transferred  to  another  department  was  dealt  with  by  the  Family  Law 
Project  in  Volume  V  of  the  Study.  The  Commission  will  reserve  its  decision  on 
this  matter  until  it  has  completed  its  consideration  of  later  volumes. 
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(e)  in  Metropolitan  areas,  Deputy  Clerks  or  other  senior  municipal 
or  court  officers. 

The  Commission  does  not  consider  that  Justices  of  the  Peace  should  be 
employed  or  special  marriage  commissioners  should  be  appointed  for 
this  duty. 

Inherent  in  the  extension  of  the  system  of  civil  solemnization  of 
marriage  is  the  necessity  for  ensuring  that  the  ceremonies  are  surrounded 
by  a  high  degree  of  dignity,  decorum  and  solemnity.  These  require- 
ments apply  both  to  the  place  where  the  ceremony  is  to  occur  and  to  the 
manner  in  which  it  is  to  be  conducted.  Civil  solemnization  of  marriage 
ceremonies  should  in  every  case  be  held  in  a  court  room,  a  municipal 
council  chamber,  or  in  a  room  which  is  an  equivalent  to  these.  The 
solemnization  official  should  be  required  to  use  his  gown  or  other  accoutre- 
ments of  office  which  are  normally  worn  when  engaged  in  his  duties. 
A  standard  form  of  civil  ceremony  of  appropriate  dignity  should  be 
established  for  employment  by  all  public  officials  who  solemnize  marriage 
in  the  Province. 

The  Commission  suggests  that  a  manual  of  forms  and  procedures 
be  prepared  for  use  in  civil  ceremonies  and  distributed  to  all  public 
officials  whose  duties  include  the  solemnization  of  marriage,  in  which 
these  requirements  are  set  out. 


Recommendations 


The  Commission  recommends  that: 

1.  The  Marriage  Act  be  amended  so  as  to  relieve  judges  from  the 
ex  officio  responsibility  for  solemnizing  marriages,  and  that  the 
Provincial  Secretary  be  empowered  to  appoint  any  appropriate 
public  official  to  carry  out  the  duties  in  relation  to  the  solemnization 
of  marriage  which  are  at  present  performed  by  judges.  The 
Commission  considers  the  following  public  officials  to  be  appro- 
priate for  this  purpose: 

(a)  the  Clerk  of  a  Municipality; 

(b)  the  Local  Registrar  of  the  Supreme  Court  of  Ontario; 

(c)  the  Clerk  of  a  County  or  District  Court; 

(d)  the  Sheriff  of  a  County; 

(e)  in    Metropolitan   areas,    Deputy    Clerks   or   other   senior 
municipal  or  court  officers. 

2.  Appropriate  measures  be  taken  to  ensure  that  the  solemnization 
of  marriages  by  civil  ceremony  is  surrounded  by  a  high  degree  of 
dignity,  decorum  and  solemnity. 


CHAPTER  VI 


PENAL  PROVISIONS  RELATING  TO  CERTAIN 
CIRCUMSTANCES  SURROUNDING  THE  ISSU- 
ING OF  A  LICENCE  OR  THE  SOLEMNIZATION 
OF  MARRIAGE 


Section  6  of  The  Marriage  Act  provides  that  no  person  shall  issue 
a  licence  or  special  permit  to  or  solemnize  the  marriage  of  any  person 
who  is  mentally  ill  or  mentally  defective,  or  who  is  under  the  influence 
of  intoxicating  liquor  or  narcotic  drugs.  The  duty  created  by  this 
section  is  absolute.  The  corresponding  penalty  provision,  section  48, 
is  qualified  by  the  phrase  "knowing  or  having  reason  to  believe".  If, 
therefore,  a  marriage  licence  is  issued  to  (or  the  marriage  solemnized  of) 
a  person  who  comes  within  section  6  but  the  issuer  of  the  marriage  licence 
(or  the  celebrant)  did  not  know  or  did  not  have  reason  to  believe  that 
this  circumstance  existed,  no  penalty  would  be  incurred  under  section  48. 
However,  it  appears  that  a  penalty  may  be  incurred  in  this  situation 
under  section  51  which  provides  that  every  person  who  contravenes 
any  provision  of  The  Marriage  Act  for  which  no  other  penalty  is  provided 
is  guilty  of  an  offence  and  on  summary  conviction  is  liable  to  a  fine  of 
not  more  than  $100.  In  any  event,  it  is  not  easy  to  discern  the  basis 
upon  which,  for  example,  a  clergyman  is  expected  in  all  cases  to  diagnose 
that  a  person  is  mentally  ill  or  mentally  defective  or  is  under  the  influence 
of  intoxicating  liquor  or  narcotic  drugs.  The  Research  Team  of  the 
Family  Law  Project  pointed  out  that  in  these  circumstances,  the  im- 
position of  an  absolute  duty  seems  to  be  undesirable.1  The  Commission 
concurs. 


Recommendation 


The  Commission  recommends  that  legislation  should  be  introduced  to 
provide  that  no  person  shall  issue  a  licence  or  special  permit  to  or  solemnize 
the  marriage  of  a  person  whom  he  knowns  is  or  whom  he  believes  on  reason- 
able grounds  to  be  mentally  ill  or  mentally  defective,  or  whom  he  knows 
is  or  whom  he  believes  on  reasonable  grounds  to  be  under  the  influence  of 
intoxicating  liquor  or  narcotic  drugs. 


lStudy,  Vol.  V,  at  p.  103. 
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CHAPTER  VII 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 


Set  out  below  is  a  summary  of  the  Commission's  Recommendations. 

THE  ENGAGEMENT  TO  MARRY  —  CHAPTER  I 

The  Commission  recommends  that: 

1.  Legislation  be  enacted  to  provide  that  no  agreement  or  promise 
to  marry  shall  create  a  contract  or  other  consensual  legal 
relation  between  the  parties  who  have  agreed  or  promised. 

2.  Legislation  be  enacted  to  provide  that  should  either  of  the 
parties  to  an  engagement  decide  not  to  marry  the  other,  no 
action  shall  lie  for  damages  resulting  from  such  decision. 

3.  Legislation  be  enacted  to  provide  that  the  right  of  one  of  the 
parties  to  an  engagement  to  recover  a  gift  conditional  upon 
marriage  given  to  the  other  party  not  be  abridged  or  affected 
by  reason  only  of  the  fact  that  the  donor  terminated  the  engage- 
ment, regardless  of  the  grounds  for  such  termination. 

4.  The  common  law  governing  gifts  given  by  third  parties  to  the 
engaged  couple  in  contemplation  of  marriage  not  be  changed. 

CONDITIONS  PRECEDENT  TO  THE 
CELEBRATION  OF  MARRIAGE  —  CHAPTER  II 

Requirements  for  Publicity 

The  Commission  recommends  that: 

1.  The  publication  of  banns  be  retained  as  a  legal  mode  of  autho- 
rity under  which  marriage  may  be  solemnized  in  Ontario;  and 

2.  Sections  5  (2)  and  18  (b)  of  The  Marriage  Act,  requiring  that 
parties  have  their  usual  place  of  abode  in  Ontario  for  fifteen 
days  prior  to  the  issue  of  a  licence  or  publication  of  banns  be 
repealed. 

Matters  Related  to  Capacity  and  Status 

The  Commission  recommends  that: 
1.  Section  11  and  section  41  of  The  Marriage  Act  be  repealed. 
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2.  Section  12  of  The  Marriage  Act  be  amended  to  impose  a  positive 
obligation  upon  an  issuer  to  issue  a  licence  and  upon  the 
Provincial  Secretary  to  grant  his  authorization  in  all  cases 
where  a  previous  marriage  has  been  validly  dissolved  or  annulled 
and  the  validity  of  the  dissolution  or  annulment  would  be 
recognized  by  Ontario  law,  thereby  enabling  an  unsuccessful 
applicant  to  apply  for  a  mandamus. 

3.  An  alternative  procedure  be  provided  to  enable  an  applicant 
or  the  Attorney  General,  acting  at  the  request  of  the  Provincial 
Secretary,  to  make  a  summary  application  to  the  court  for  a 
ruling  determining  the  validity  of  the  divorce  or  annulment  and 
its  recognition  in  Ontario,  such  ruling  to  be  binding  upon  the 
Provincial  Secretary. 

4.  The  existing  practice  of  the  Department  of  the  Provincial 
Secretary  in  respect  of  foreign  decrees  be  continued  and  that, 
except  in  special  cases,  the  normal  requirement  of  the  Provincial 
Secretary  for  his  authorization  be  the  deposit  in  his  Department 
of  either: 

(i)  a  copy  of  the  decree  or  judgment  purporting  to  dissolve 
or  annul  a  previous  marriage,  together  with  the  opinion 
of  a  solicitor  in  practice  in  Ontario  to  the  effect  that  such 
decree  or  judgment  would  be  recognized  in  Ontario;  or 

(ii)  an  order  or  judgment  of  an  Ontario  court  of  competent 
jurisdiction  which  recognizes  the  validity  of  the  foreign 
divorce  or  annulment  or  otherwise  affirms  that  the 
applicant  has  the  capacity  to  enter  into  a  valid  marriage 
in  Ontario. 

Age  for  Solemnization  of  Marriage 

The  Commission  recommends  that: 

1.  In  the  case  of  male  persons,  the  minimum  age  for  solemnization 
of  marriage  should  be  fixed  at  eighteen  years. 

2.  In  the  case  of  female  persons,  the  minimum  age  for  solemniza- 
tion of  marriage  should  be  fixed  at  sixteen  years. 

3.  Without  exceptions,  the  procedures  for  solemnization  of  mar- 
riage should  not  be  available  to  any  person  in  the  Province  of 
Ontario  who  is  below  the  minimum  age  for  solemnization  of 
marriage. 

4.  The  age  of  free  marriage  for  males  and  females  should  be  fixed 
at  eighteen  years. 

5.  The  consent  of  both  parents  should  be  required  for  the  issuance 
of  a  licence  or  special  permit  to  marry  or  the  solemnization  of 
marriage  under  the  authority  of  publication  of  banns  of  a 
female  person  who  is  sixteen  or  seventeen  years  of  age. 
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6.  No  consent  should  be  required  where  such  female  person  is  a 
widow  or  her  prior  marriage  has  been  dissolved. 

7.  In  the  following  circumstances,  the  requirement  of  consent  of 
both  parents  be  altered  as  specified  : 

(i)  Where  the  parents  are  divorced  or  are  legally  separated 
or  separated  under  a  separation  agreement,  consent  may 
be  given  by  the  parent  or  other  person  who  has  legal 
custody  of  the  minor. 

(ii)  Where  one  parent  is  dead  or  is  a  voluntary  or  involun- 
tary patient  in  a  psychiatric  facility,  consent  may  be 
given  by  the  other  parent. 

(iii)  Where  both  parents  are  dead  or  are  voluntary  or  involun- 
tary patients  in  a  psychiatric  facility,  consent  may  be 
given  by  a  lawfully  appointed  guardian  or  an  ack- 
nowledged guardian  who  has  brought  up,  or  who  for 
three  years  immediately  preceding  the  intended  marriage 
has  supported  the  minor. 

(iv)  Where  the  minor  is  a  ward  of  the  Crown  or  a  ward  of  a 
children's  aid  society  under  The  Child  Welfare  Act,  1965, 
consent  may  be  given  by  the  local  director. 

8.  Where  for  any  reason  a  required  consent  cannot  be  obtained, 
the  minor  should  be  able  to  apply  to  a  judge  of  the  Provincial 
Court  (Family  Division)  in  the  county  or  district  where  the 
minor  resides  for  an  order  dispensing  with  the  consent  require- 
ment. Such  an  application  should  be  possible  without  the 
intervention  of  a  next  friend  and  the  proceedings  should  be  of  a 
summary  nature. 

APPLICATION  TO  THE  COURT  FOR  DIRECTION 

—  CHAPTER  III 

The  Commission  recommends  that  a  provision  be  added  to 
The  Marriage  Act  providing  a  procedure  whereby,  in  the  situ- 
ation where  an  issuer  of  marriage  licences  or  a  person  registered 
as  authorized  to  solemnize  marriages  is  in  doubt  as  to  the 
eligibility  of  a  party  to  the  intended  marriage  to  obtain  a  licence 
or  to  marry  under  the  authority  of  publication  of  banns,  either 
of  the  prospective  parties  to  the  marriage  or  the  Attorney 
General  for  Ontario  may  apply  to  the  County  or  District  Court 
for  a  ruling  on  the  question  of  eligibility. 

SUBSEQUENT  RELIGIOUS  CEREMONIES  —  CHAPTER  IV 

The  Commission  recommends  that  a  provision  be  introduced 
into  The  Marriage  Act  to  the  effect  that  where  the  parties  to  a 
civil  marriage  desire  a  religious  ceremony  subsequent  thereto: 
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(a)  the  certificate  of  marriage  is  sufficient  authority  for  a 
clergyman  to  perform  the  ceremony;  and 

(b)  the  religious  ceremony  shall  be  in  addition  to  and  shall 
not  supersede  the  civil  solemnization  of  marriage,  nor 
shall  it  be  registered  under  The  Vital  Statistics  Act  as  a 
marriage,  nor  shall  it  be  subject  to  The  Marriage  Act. 


PERSONS  AUTHORIZED  TO  SOLEMNIZE  MARRIAGE 

—  CHAPTER  V 

The  Commission  recommends  that: 

1.  The  Marriage  Act  be  amended  so  as  to  relieve  judges  from  the 
ex  officio  responsibility  for  solemnizing  marriages,  and  that  the 
Provincial  Secretary  be  empowered  to  appoint  any  appropriate 
public  official  to  carry  out  the  duties  in  relation  to  the  solemniza- 
tion of  marriage  which  are  at  present  performed  by  judges. 
The  Commission  considers  the  following  public  officials  to  be 
appropriate  for  this  purpose: 

(a)  the  Clerk  of  a  Municipality; 

(b)  the  Local  Registrar  of  the  Supreme  Court  of  Ontario; 

(c)  the  Clerk  of  a  County  or  District  Court; 

(d)  the  Sheriff  of  a  County; 

(e)  in  Metropolitan  areas,  Deputy  Clerks  or  other  senior 
municipal  or  court  officers. 

2.  Appropriate  measures  be  taken  to  ensure  that  the  solemnization 
of  marriages  by  civil  ceremony  is  surrounded  by  a  high  degree 
of  dignity,  decorum  and  solemnity. 


PENAL  PROVISIONS  RELATING  TO  CERTAIN  CIRCUM- 
STANCES SURROUNDING  THE  ISSUING  OF  A  LICENCE 
OR  THE  SOLEMNIZATION  OF  MARRIAGE  —  CHAPTER  VI 

The  Commission  recommends  that  legislation  should  be  intro- 
duced to  provide  that  no  person  shall  issue  a  licence  or  special 
permit  to  or  solemnize  the  marriage  of  a  person  whom  he  knows 
is  or  whom  he  believes  on  reasonable  grounds  to  be  mentally  ill 
or  mentally  defective,  or  whom  he  knows  is  or  whom  he  believes 
on  reasonable  grounds  to  be  under  the  influence  of  intoxicating 
liquor  or  narcotic  drugs. 
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CONCLUSION 

The  law  dealing  with  those  aspects  of  marriage  which  fall  within  the 
legislative  competence  of  the  Ontario  Legislature  has  been  studied 
exhaustively  by  the  Commission  and  its  research  assistants.  The  recom- 
mendations contained  in  this  Report  relate  to  those  areas  of  that  law 
where  reform  seems  desirable  and  necessary. 

The  Commission  wishes  to  record  its  sincere  appreciation  to  the 
members  of  the  research  team  which  included  Professor  D.  Mendes  da 
Costa,  Faculty  of  Law,  University  of  Toronto;  Mrs.  Violet  W.  Bielski, 
of  the  Ontario  Bar;  Mr.  Paul  Reed  of  York  University;  and  to  Professor 
Ian  F.  G.  Baxter,  Faculty  of  Law,  University  of  Toronto,  the  Director 
of  the  research  team  in  the  Family  Law  Project. 

The  research  team  in  dealing  with  the  subject  of  the  celebration  of 
marriage  and  its  social  implications  had  the  helpful  guidance  of  a  con- 
sultative committee.  This  committee  was  composed  of:  Professor 
Frederick  Elkin,  Chairman,  Department  of  Sociology,  York  University; 
Reverend  Frank  P.  Fidler,  Associate  Secretary,  the  Board  of  Christian 
Education,  the  United  Church  of  Canada;  Magistrate  (now  Provincial 
Judge)  Donald  F.  Graham,  Toronto;  Mr.  Elliot  R.  Pepper,  Q.C.,  Messrs. 
Beaudoin,  Pepper  and  Van  Camp,  Toronto;  Rabbi  Nachum  L.  Rabino- 
vitch,  Clanton  Park  Synagogue,  Toronto;  and  Mr.  Thomas  Thomson, 
Solicitor,  Department  of  the  Provincial  Secretary  and  Citizenship, 
Toronto.    We  are  grateful  to  them  for  their  help. 

Finally,  we  would  express  our  thanks  to  Mr.  E.  F.  Ryan,  Counsel 
to  the  Commission,  and  Mr.  Maurice  Coombs,  one  of  our  legal  research 
officers,  for  their  scholarly  assistance  in  the  preparation  of  this  Report. 

All  of  which  is  respectfully  submitted. 
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